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CONTRACTS TO REFRAIN FROM DOING BUSINESS 
OR FROM ENTERING OR CARRYING ON 
AN OCCUPATION 


I 


THE MERE CONTRACT TO REFRAIN FROM DOING BUSINESS, OR 
FROM ENTERING OR CARRYING ON AN OCCUPATION 


T was long ago assumed that a contract not to engage in a given 

business or occupation would be void where the promisor was 

already engaged in it, and the promisee was not and did not intend 
to be.! 

The reasons alleged were: the disregard of the social interest 
in the freedom of individuals to enter whatever business they 
pleased; the mischief to the party by the loss of his livelihood and 
the subsistence of his family; the mischief to the public by depriving 
it of a useful member; and the tendency toward monopoly. The 
last would seem to be negligible. Today, such is the freedom and 





1 Mitchel v. Reynolds, 1 P. Wms. 181 [g].* (“. . . for suppose (as that case seems 
to be) a poor weaver, having just met with a great loss, should, in a fit of passion and 
concern, be exclaiming against his trade, and declare, that he would not follow it 
any more, etc., at which instant, some designing fellow should work him up to such 
a pitch, as, for a trifling matter, to give a bond not to work it again, and afterwards, 
when the necessities of his family, and the cries of his children, send him to the loom, 
should take advantage of the forfeiture, and put the bond in suit; I must own, I think 
this such a piece of villainy, as is hard to find a name for; and) therefore cannot but 
approve of the indignation that judge expressed, though not his manner of expressing 
it.”) 

{* Numbers in brackets throughout Notes refer to pages in KALEs, CASES ON 
CONTRACTS AND COMBINATIONS IN RESTRAINT OF TRADE. — Ep.] 
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ease of transportation and of entering other occupations and 
businesses that the danger of the loss of livelihood and subsistence 
for a family is not such as to cause great concern. The same 
changes make it less likely than formerly that the public will feel 
the loss of the service of any of its members.” But the social interest 
in all being free to enter whatever business they please is still so 
far operative that the mere contract to refrain from carrying on 
a business or occupation will be void. 

This last consideration would, it is believed, be sufficient to 
invalidate the contract even though the promisor had not at the 
time of his promise entered any business or occupation at all, 
and was not’ contemplating doing so. 

The above conclusions presuppose the fact that the business is 
one which the public is interested in having carried on. If the- 
business or occupation is one which, while lawful, is regarded as 
contrary to the public interest, such as the liquor business, it has 
been held that the mere contract to refrain from entering or carry- 
ing on such a business is valid.’ 





2 Herreshoff v. Boutineau, 17 R. I. 3, 6, 19 Atl. 712 (quotation given post, note 13). 
But see Kellogg v. Larkin, 3 Pinn. (Wis.) 123 [151]. (‘The loss to society of a valuable 
member is as great a public injury now as it ever was, and as great here as anywhere. I 
hope, indeed, that the market value of a human being is higher now than it was in Eng- 
land at the beginning of the eighteenth century, when the case of Mitchel v. Reynolds 
was decided. The capacity of an individual to produce [using that word in its largest 
sense] constitutes his value to the public. That branch of industry in which a man 
has been educated, and to which he is accustomed, and for the abandonment of 
which he demands compensation, is supposed to be the one in which he can render 
the greatest profit. The value of what he produces belongs to himself. The actual 
product belongs immediately to him who employs him, but mediately to the state, and 
goes to swell the aggregate of public wealth. Therefore, the law says to each and 
every tradesman: You shall not, for a present sum in hand, alien your right to pursue 
that calling by which you can produce the most and add the most to the public wealth, 
and compel yourself to a life of supineness and inaction, or to labor in some department 
less profitable to the state. And if any man, mindful of his own gain alone, but not 
of the public good, will bargain with you to that effect you are held discharged from 
such bargain because of the advantage that will arise to the public from so holding.’’) 

* Harrison v. Lockhart, 25 Ind. 112; McAlister v. Howell, 42 Ind. 15. 
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II 


RESTRICTIVE COVENANTS ACCOMPANYING THE PROMISOR’S ENTRY 
INTO AN APPRENTICESHIP ARRANGEMENT, OR MADE UPON 
HIS ENTRY INTO THE SERVICE OF THE PROMISEE FOR 
THE PURPOSE OF LEARNING A TRADE OR BUSINESS 


We have the following possible considerations against the 
validity of such covenants: The social interest in the freedom of 
individuals to enter what business they please is violated. The 
contract tends to deprive the promisor of his livelihood, the public 
of a useful member, and to eliminate competition between the 
promisor and the promisee. On the other side we have the desira- 
bility of permitting the teaching of apprentices or employees by 
masters. This involves providing the means whereby they may 
obtain their instruction on the best terms possible. The apprentice 
must purchase the instruction. Practically, the easiest way for 
him to do it is to give his services in part payment and a covenant 
not to compete in lieu of the balance. If the covenant not to 
compete is not allowed, the apprentice or employee must pay cash, 
on the basis that the master is training a competitor. The result 
would be poor instruction, and a price which an apprentice or 
employee would find difficulty in meeting. If the restriction is 
not broader than the business of the master, the apprentice would 
have a large territory in which to carry on the trade or business 
which he has learned; and other apprentices learning the same trade 
in other districts could come into the district of the master and 
there compete with him. . 

Upon a balancing of the interests, it is clear that where the 
restriction given by the apprentice or employee is- not broader 
than the master’s business, it is valid.‘ 

Nor is it any objection to the restriction that it is to continue 
for the life of the covenantor, and hence may continue after the 
master has died or gone out of business.> The covenant is still 
an asset of the master’s estate after he is dead, or when he sells 
his business or takes in a partner. Where he has abandoned his 





* Rousillon v. Rousillon, 14 Ch. D. 351; Badische v. Schott, [1892] 3 Ch. 447; 
Machine Co. v. Morse, 103 Mass. 73; Herreshoff v. Boutineau, 17 R. I. 3, 19 Atl. 


912. 
5 Hitchcock v. Coker, 6 A. & E. 438 [12]. 
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business, equity would no longer give an injunction, and the 
damages at law would be nominal. 

Formerly it was said that the consideration must be good and 
adequate, so as to make it a proper and useful contract.6 The 
later view is that a legal consideration which is also of some value 
must be given. But apparently the court will not undertake to 
weigh the value of the consideration against what is given in order 
to determine its adequacy.’ 

Suppose, however, that a country-wide business should exact 
such restrictive covenants of all employees entering business, or 
of all persons entering the business in any executive capacity, so 
that they would have no choice but to stay or change their occu- 
pation completely. Would not the balance of considerations be 
against supporting the validity of such arrangements? Here the 
loss of a livelihood might be a reality. The public might in fact 
be deprived of a useful member. The tendency toward monopoly 
might become decisive. The hiring in such a business is not really 
for the purpose of training men to go out and conduct a similar 
business, but rather with the object of keeping them permanently. 
A restriction, then, upon their going into any other similar business 
could hardly be regarded as a part of the price for teaching them. 


Rather must it be looked upon as a method of hampering the 
employer’s competitors. Hence, such wholesale restrictions would 





6 Mitchel v. Reynolds, 1 P. Wms. 181 [4]. (“Particular restraints are either, 
first, without consideration, all which are void by what sort of contract soever created. 
2H. 5.5. Moor, 115, 242; 2 Leon. 210; Cro. Eliz. 872; Noy, 98; Owen, 143; 2 Keb. 
377; March, 191; Show. 2'(not well reported); 2 Saund. 156. ‘Or secondly, particular 
restraints are with consideration: “Where a contract for restraint of trade appears 
to be made upon a good and adequate consideration, so as to make it a proper and 
useful contract, it is good.”’) 

7 Hitchcock v. Coker, 6 A. & E. 438 [26]. (“But if by adequacy of consideration 
more is intended, and that the Court must weigh whether the consideration is equal 
in value to that which the party gives up or loses by the restraint under which he 
has placed himself, we feel ourselves bound to differ from that doctrine. A duty 
would thereby be imposed upon the Court, in every particular case, which it has no 
means whatever to execute. It is impossible for the Court, looking at the record, 
to say whether, in any particular case, the party restrained has made an improvi- 
dent bargain or not. The receiving instruction in a particular trade might be of 
much greater value to a man in one condition of life than in another; and the same 
may be observed as to other considerations. It is enough, as it appears to us, that 
there actually is a consideration for the bargain; and that such consideration is a legal 
consideration, and of some value. Such appears to be the case in the present instance, 
where the defendant is retained and employed at an annual salary.”’) 
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point to a monopoly purpose, both in regard to the business and 
with respect to securing the use of the labor of certain individuals. 


Ill 


RESTRICTIVE COVENANTS ACCOMPANYING THE SALE OF A BUSsI- 
NESS, WHICH SALE, HOWEVER, IS NOT MADE TO A COMPETITOR 


If the restriction is not broader than the business sold and is 
operative over a territory less than that of any state where the 
restriction applies, it is valid.* The restriction is an essential part 
of any complete sale of the business. The social interest in the 
freedom of individuals to sell at the best price obtainable * balances 





8 Bowser v. Bliss, 7 Black (U. S.) 344; National Enameling & Stamping Co. ». 
Haberman, 120 Fed. 415; Holbrook v. Waters, 9 How. Pr. (N. Y.) 335; Weller v. 
Hersee, ro Hun (N. Y.) 431; Hursen v. Gavin, 162 Ill. 377, 42 N. E. 735; Duffy v. 
Shockey, 11 Ind. 70; Whitney v. Slayton, 40 Me. 224; Doty v. Martin, 32 Mich. 462; 
Dunlop v. Gregory, 1o N. Y. 241; Smith’s Appeal, 113 Pa. St. 579, 590, 6 Atl. 251; 
Harkinson’s Appeal, 78 Pa. St. 196; Oregon Steam Navigation Co. v. Winsor, 87 U. S. 
64 (20 Wall.). 

® Diamond Match Co. v. Roeber, 106 N. Y. 473, 13 N. E. 419 [60]. (“It is clear 
that public policy and the interests of society favor the utmost freedom of contract, 
within the law, and require that business transactions should not be trammeled by 
unnecessary restrictions.”) Leslie v. Lorillard, 110 N. Y. 519, 18 N. E. 363 [60]. 
(“The object of government, as interpreted by the judges, was not to interfere with 
the free right of man to dispose of his property or of his labor.”) Wood v. Whitehead 
Bros. Co., 165 N. Y. 545 [76]. (“In the present practically unlimited field of human 
enterprise there is no good reason for restricting the freedom to contract, or for fear- 
ing injury to the public from contracts which prevent a person from carrying on a 
particular business.””) National Benefit Co. ». Union Hospital Co., 45 Minn. 272, 47 
N. W. 806 [96]. (“A contract may be illegal on grounds of public policy because in 
restraint of trade, but it is of paramount public policy not lightly to interfere with 
freedom of contract.’’) United States Chemical Co. ». Provident Chemical Co., 64 
Fed. 946 [102]. (“In discussing this phase of the subject, we must not lose sight of 
some other principles, the disregard of which would be more harmful to public interest 
than monopolies. The right to contract is a cardinal element of constitutional liberty, 
and, as such, should be jealously guarded.”) Anchor Electric Co. ». Hawkes, 171 
Mass. 101, 105, 50 N. E. soo. (“The general principle that arrangements in re- 
straint of trade are not favored is, however, firmly established in law, and now, as 
well as formerly, is given effect whenever its application will not interfere with the 
right of everybody to make reasonable contracts. Whenever one sells a business 
with its good will, it is for his benefit, as well as for the benefit of the purchaser, 
that he should be able to increase the value of that which he sells by a contract not 
to set up a new business in competition with the old.”) Smith’s Appeal, 113 Pa. St. 
579, 590, 6 Atl. 251. (“The principle is this: public policy requires that every man 
shall not be at liberty to deprive himself or the state of his labor, skill or talent, by any 
contract that he enters into. On the other hand, public policy requires that when a 
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any social interest in the freedom of individuals to enter what 
business they please. 

Formerly it was urged against the restriction that the seller 
might become a charge upon the community because he could 
not carry on his trade or business.!° This was at once met by the 
requirement that the seller must have received a substantial con- 
sideration for the sale of his business.“ Recently, however, this 
requirement has been held to be satisfied if some consideration of 
value in addition to or including the consideration necessary to 
make a contract is given. The courts will not go into the adequacy 
of the consideration in each particular case, but will rely upon the 
seller obtaining, in general, the fair equivalent for the sale of his 
business." Today, however, the fear of the seller becoming a charge 





man has, by skill or by any other means, obtained something which he wants to so sell, 
he should be at liberty to sell it in the most advantageous way .in the market; and 
in order to enable him to sell it, it is necessary that he should be able to preclude him- 
self from entering into competition with the purchaser.”) Trenton Potteries Co. v. 
Oliphant, 58 N. J. Eq. 507, 43 Atl. 723 [165]. (“A tradesman, for example, who has 
engaged in a manufacturing business, and has purchased land, installed a plant, and 
acquired a trade connection and good will thereby, may sell his property and busi- 
ness, with its good will. It is of public interest that he shall be able to make such 
a sale at a fair price, and that his purchaser shall be able to obtain by his purchase 
that which he desired to buy. Obviously, the only practical mode of accomplishing 
that purpose is by the vendor’s contracting for some restraint upon his acts, prevent- 
ing him from engaging in the same business in competition with that which he has 
sold.”) Kellogg v. Larkin, 3 Pinn. (Wis.) 123 [142]. 

1© Mitchel v. Reynolds, 1 P. Wms. 181 [7]. (“The true reasons of the distinction 
upon which the judgments in these cases of voluntary restraints are founded are, 
first, the mischief which may arise from them, first, to the party, by the loss of his 
livelihood, and the subsistence of his family; secondly, to the public, by depriving it 
of a useful member.””) Gamewell Fire-Alarm Co. v. Crane, 160 Mass. 50, 35 N. E. 
98 [ss]. (“To exclude a person from manufacturing or selling anywhere in the United 
States or in the world machinery designed for certain purposes, in which that person 
has acquired great skill, may operate to impair his means of earning a living.”) Dia- 
mond Match Co. ». Roeber, 106 N. Y. 473, 13 N. E. 419 [59]; Leslie v. Lorillard, 110 
N. Y. 519, 18 N. E. 363 [65]; Oakdale Manufacturing Co. v. Garst, 18 R. I. 484, 28 
Atl. 973 [78]; National Benefit Co. ». Union Hospital Co., 45 Minn. 272, 47 N. W. 
806 [96]; United States Chemical Co. ». Provident Chemical Co., 64 Fed. 946 [102]. 

4 Mitchel v. Reynolds, 1 P. Wms. 181 [4]. (‘Particular restraints are either, 
first, without consideration, all which are void by what sort of contract soever cre- 
ated. . . . Or secondly, particular restraints are with consideration. Where a contract 
for restraint of trade appears to be made upon a good and adequate consideration, 
so as to make it a proper and useful contract, it is good.”’) 

% Hitchcock ». Coker, 6 A. & E. 438 [26]. (‘But if by adequacy of consideration 
more is intended, and that the Court must weigh whether the consideration is equal 
in value to that which the party gives up or loses by the restraint under which he 
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upon the community has practically disappeared. If the business 
sold is small, the seller may take the consideration and start else- 





has placed himself, we feel ourselves bound to differ from that doctrine. A duty 
would thereby be imposed upon the Court, in every particular case, which it has 
no means whatever to execute. It is impossible for the Court, looking at the record, 
to say whether, in any particular case, the party restrained has made an improvident 
bargain or not. The receiving instruction in a particular trade might be of much 
greater value to a man in one condition of life than in another; and the same may be 
observed as to other considerations. It is enough, as it appears to us, that there 
actually is @ consideration for the bargain; and that such consideration is a legal 
consideration, and of some value. Such appears to be the case in the present instance, 
where the defendant is retained and employed at an annual salary.”) Lawrence 2. 
Kidder, 10 Barb. (N. Y.) 641, 649. (“In many of the early cases the language of the 
Courts:would seem to imply that the adequacy or extent of the consideration had 
something to do with the validity of the contract. They say that a mere pecuniary 
consideration is not sufficient; that there must be something, although it does not 
appear very clearly what, added to this to support the contract. This idea, however, 
of the necessity of any greater or other consideration for a contract of this description, 
than any other, was obviously unfounded, and has been exploded by the recent cases. 
{Hitchcock v. Coker, 1 M. & G. 185; Green v. Price, 13 M. & W. 698.]”) Duffy ». 
Shockey, 11 Ind. 70, 73. (‘‘As to the question of the adequacy of the consideration, 
we are inclined to view this as we would any other contract made by parties capable 
of contracting. They should, in the absence of fraud, be presumed to have determined 
that point for themselves. . . . This presumption is peculiarly proper in this case, 
for the reason that we are left in doubt as to how much the consideration to be paid 
by the defendant was. In addition to the 300 dollars, he was to relieve the plaintiffs 
from their contracts with agents — to what amount we are not informed — he was 
to take the marble, carved or not, remaining after the completion of the outstanding 
contracts of plaintiffs. The value of the marble thus disposed of is not given. He 
was also to buy of plaintiffs marble at fixed prices; but whether those prices were 
advantageous to the plaintiffs, or defendant, we are not apprised by the pleadings or 
evidence.”) Hubbard »v. Miller, 27 Mich. 15, 25. (‘The fact that complainant paid 
no more than the cost of the articles at Grand Haven can make no difference. Where 
a consideration recognized by law as being valuable is paid, the law very properly 
allows the parties to judge for themselves of the sufficiency in value of such considera- 
tion for their contracts. We cannot, therefore, enter into the question whether the 
consideration was commensurate in value with the restraint imposed. See Hitchcock 
v. Coker, 6 A. & E. 438; Pilkington v. Scott, 15 M. & W. 657; Hartley ». Cummings, 
5 C. B. 247. And there is no reason for holding that, without the restraint contracted 
for, complainant would have been willing to purchase for the price he gave, nor can 
we say that the vendors could have sold at that price without such stipulation. In 
fact, we must infer that in their opinion they could not readily have done so without 
it, or they would not have given it. It is clear, at all events, that they thought the 
sale with the stipulation an advantageous one or they would not have made it. The 
contract must, therefore, be held fair, reasonable, and valid, unless too general and 
unlimited as to place, as insisted under the second objection.”) See also Holbrook v. 
Waters, 9 How. Pr. (N. Y.) 335; Pierce v. Fuller, 8 Mass. 223 (a consideration of one 
dollar deemed sufficient to support the restrictive covenant). 

In Chapin v. Brown, 83 Iowa 156, 48 N. W. 1074 [138], it would seem that the Court 
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where. If the business is so large that the restriction probably 
covers a wide area, the consideration paid to the seller will usually 
be such as to keep him from becoming a public charge.* Where 
the restriction is given by a corporation, the fear that the promisor 
will become a public charge has no place.” 





regarded the evidence concerning the particular transaction as failing to show any ade- 
quate consideration. This can hardly be supported, because the recitals of the contract 
itself showed plainly that the seller was parting with a losing branch of his business 
without having it fall into the hands of those who competed with him in his other 
lines of business. The consideration was legally sufficient to make a contract, and it 
was a business transaction on its face in which a consideration of value was given for 
the restriction. 

% Nordenfelt ». Maxim Nordenfelt Guns & Ammunition Co., [1894] A. C. 535 [33]. 
(The fact that the seller had become a pauper in the particular case made no difftrence.) 
Anchor Electric Co. ». Hawkes, 171 Mass. tor, 105, 50 N. E. 509. (“‘The changes in 
the methods of doing business and the increased freedom of communication which have 
come in recent years have very materially modified the view to be taken of particular 
contracts in reference to trade. The comparative ease with which one engaged in busi- 
ness can turn his energies to a new occupation, if he contracts to give up his old one, 
makes the hardship of such a contract much less for the individual than formerly, and 
the commercial opportunities which open the markets of the world to the merchants of 
every country leave little danger to the community from an agreement of an individual 
to cease to work in a particular field.”) Herreshoff v. Boutineau, 17 R. I. 3, 6, 19 Atl. 
712. (“Inthe days of the early English cases, one who could not work at his trade could 
hardly work at all. The avenues to occupation were not as open nor as numerous as 
now, and one rarely got out of the path he started in. Contracting not to follow one’s 
trade was about the same as contracting to be idle, or to go abroad for employment. 
But this is not so now. It is an every-day occurrence to see men busy and prosperous 
in other pursuits than those to which they were trained in youth; as well as to see 
them change places and occupations without depriving themselves of the means of 
livelihood, or the State of the benefit of their industry. It would, therefore, be absurd, 
in the light of this common experience, now to say that a man shuts himself up to 
idleness or to expatriation, and thus injures the public, when he agrees, for a sufficient 
consideration, not to follow some one calling within the limits of a particular State. 
There is no expatriation in moving from one State to another; and from such removals 
a State would be likely to gain as many as it would lose.”) Kellogg v. Larkin, 3 Pinn. 
(Wis.) 123 ]149]. (“‘The opportunities for employment are so abundant, and the 
demand for labor on all sides is so pressing and urgent and the supply so limited, that 
I much question, were we to consider the subject as res integra, if we should feel au- 
thorized to hold that a man had endangered his own livelihood and the subsistence of 
his family, by an agreement which merely excluded him from exercising the trade of 
a blacksmith or a shoemaker, leaving all the other departments of mechanical, agri- 
cultural, and commercial industry open to him.’’) 

4 United States Chemical Co. ». Provident Chemical Co., 64 Fed. 946 [102]. 
(“Among the potent reasons first assigned against such contracts was that the person 
restrained by thus surrendering his chosen occupation — one for which he has been 
especially prepared — might become a public charge, and the public be injured in 
being deprived of his personal skill in the avocation to which he had been brought up. 
Such reasons cannot be applied to artificial persons without absurdity.”’) 
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Another ground formerly expressed for holding invalid these 
restrictive covenants was that they might leave a given community 
unserved by anyone capable of carrying on a given business.” 
This may have been an important consideration in the case of a 
business confined to a small territory at a time when others could 
not mobilize readily at a given point. It is out of place today, 
when the ease and freedom of transportation are such that if one 
man goes out of business in a given locality, there is little need 
to fear that the public will suffer by reason of the failure of anyone 
to serve it.” Besides, when a business is sold by one to another, 
the public is substantially as well off as it was before. 

The tendency to monopoly by the elimination of competition 
is, in this class of cases, the slightest. No existing competition 
has been eliminated. One man has taken another’s place. It is 
doubtful and entirely speculative whether the buyer would have 
competed if he could not have purchased. About all that can be 
said is that there is less probability that the purchaser would have 
competed if he could not have bought, than that the seller would 
compete if he had not entered into a restrictive covenant.” 

If the restriction is not broader than the business sold, but 





% Mitchel ». Reynolds, 1 P. Wms. 181 [7], ante, note ro. 

1% Diamond Match Co. v. Roeber, 106 N. Y. 473,13 N. E. 419 [so]. (“He 
{Parker, C. J., in Mitchel v. Reynolds] refers to other reasons, viz., the mischief which 
may arise (1) to the party by the loss by the obligor of his livelihood and the subsistence 
of his family, and (2) to the public by depriving it of a useful member, and by enabling 
corporations to gain control of the trade of the kingdom. It is quite obvious that some 
of these reasons are much less forcible now than when Mitchel v. Reynolds was decided. 
Steam and electricity have for the purposes of trade and commerce almost annihilated 
distance, and the whole world is now a mart for the distribution of the products of in- 
dustry. The great diffusion of wealth, and the restless activity of mankind striving 
to better their condition, have greatly enlarged the field of human enterprise, and 
created a vast number of new industries, which give scope to ingenuity and employ- 
ment for capital and labor.’”’) National Benefit Co. ». Union Hospital Co., 45 Minn. 
272,47 N. W. 806 [96]. (‘‘ Moreover, as cheaper and more rapid facilities for travel and 
transportation gradually changed the manner of doing business, so as to enable par- 
ties to conduct it over a vastly greater territory than formerly, the Courts were 
necessarily compelled to readjust the test or standard of the reasonableness of re- 
strictions as to place.”’) 

17 A restrictive covenant may be found to be expressed by interpretation from 
the sale of a business and good will, in which case the covenantor cannot hold himself 
out as carrying on his former business at a new address: Hall’s Appeal, 60 Pa. St. 458. 

The assignment by two out of three covenantees to the third of the business pro- 
tected by the covenant, operates as an assignment of the covenant to the third, and 
he may release it to the covenantor: Gompers v. Rochester, 56 Pa. St. 194. 
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extends up to, or beyond the limits of any state where it is opera- 
tive, it should still be held valid. The rational test is the extent 
of the business sold and not the boundaries of some political sub- 
division of the country. This is the view of the more recent cases, 
where the restriction has been held valid even when the sale was 
to a competitor.'* The argument that such restrictions tend to 
force the promisor to leave the state is answered by the fact that 
this does not cause him to leave his country, and that what is lost 
by one man leaving the state is gained by others coming into the 
state. The older decisions, for a time at least, appear to have 
made an arbitrary rule that a restriction which operated through- 
out a state was generally void even though not broader than the 
business sold.” 

If the restriction is broader than the business sold, and the 
business sold is not coextensive with the boundaries of the United 
States, it is void." The seller is doing more than sell what he has. 





18 Nordenfelt v. Maxim Nordenfelt Guns Co., [1894] A. C. 535 [33]; Diamond 
Match Co. v. Roeber, 106 N. Y. 473, 13 N. E. 419 [ss]. 

19 Herreshoff v. Boutineau, 17 R. I. 3, 6, 19 Atl. 712. (“There is no expatriation 
in moving from one State to another; and from such removals a State would be likely 
to gain as many as it would lose.”) 

2 Taylor v. Blanchard, 13 Allen (Mass.) 370; Lufkin Rule Co. ». Fringeli, 57 Ohio 
St. 596, 49 N. E. 1030. (Both of these cases invoive sales to competitors, but no sug- 
gestion has been made that the rule of these cases was limited to the case of a sale to 
a competitor.) Anchor Electric Co. ». Hawkes, 171 Mass. tor, 50 N. E. 509, where 
the restriction accompanied a combination of competitors, seems contra to Taylor v. 
Blanchard, supra. 

% Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 507, 43 Atl. 723 [161]; Bishop 
v. Palmer, 146 Mass. 469, 16 N. E. 299 [45]; Berlin Machine Works »v. Perry, 71 Wis. 
495, 38 N. W. 82; Alger v. Thacher, 19 Pick. 51; Lawrence v. Kidder, 10 Barb. (N. Y.) 
641; Lange v. Work, 2 Ohio St. 519; Thomas v. Miles, 3 Ohio St. 274; Wiley v. Baum- 
gardner, 97 Ind. 66. 

A fortiori, it is illegal if, in addition to the restriction being broader than the business 
sold, the sale is to a competitor: Gamewell Fire-Alarm Co. v. Crane, 160 Mass. 50, 
35 N. E. 98 [so]. (Sale of one out of fifteen competitors in the United States to 
another.) 

In some cases the courts have not been careful to determine whether the restriction 
as to territory was broader than the actual extent of the seller’s business or not: 
Diamond Match Co. v. Roeber, 106 N. Y. 473, 13 N. E. 419 [55]; Gamewell Fire-Alarm 
Co. v. Crane, 160 Mass. 50, 35 N. E. 98 [54]. 

In Tode »v. Gross, 127 N. Y. 480, 28 N. E. 4609, where the business sold was de- 
pendent upon a secret process, which was also sold, no inquiry seems to have been 
made as to whether the covenant (which was unlimited) was broader than the business 
sold. 

But in Watertown Thermometer Co. v. Pool, 51 Hun (N. Y.) 157, the court seems 
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He is selling a business in which he might engage in the future. 
The public policy, therefore, in favor of his being permitted to sell 
what he has, freely and at the best price, is not applicable. The 
social interest in freedom of individuals to enter what business 
they please is not balanced by any social interest in freedom to 
sell at the best price obtainable. It may be that today there is 
little danger that the seller will become a charge on the community ;” 
but that the public may be deprived of the benefit of his entering 
the business, and that a possible competitor may be eliminated, 
constitute an appreciable danger. It has even been suggested 
that the fact that the restriction is broader than the business sold 
gives rise to the inference that it is exacted for the actual purpose 
of monopoly;™ but this seems hardly so today. 

The restriction may be broader than the business sold, because 
it relates to a territorial area larger than that in which the business 
was carried on,” or because it concerns a related business which 
was not actually carried on by the seller.” 

When a professional man sells his practice and covenants not 
to carry it on in the place in question for the remainder of his 





to have sustained a restrictive covenant which was broader than the business sold, 
going upon the reasonableness of the advantage of the vendee. 

2 But see Gamewell Fire-Alarm Co. v. Crane, 160 Mass. 50, 35 N. E. 98 [ss]. (“To 
exclude a person from manufacturing or selling anywhere in the United States or in 
the world machinery designed for certain purposes, in which that person has acquired 
great skill, may operate to impair his means of earning a living.’’) 

% Bishop v. Palmer, 146 Mass. 469, 16 N. E. 299 [48]. (‘Two principal grounds 
on which such contracts are held to be void are that they tend to deprive the public 
of the services of men in the employments and capacities in which they may be most 
useful, and that they expose the public to the evils of monopoly.”) Gamewell Fire- 
Alarm Co. »v. Crane, 160 Mass. 50, 35 N. E. 98 [55]. (‘The principal object of the 
stipulation was, we think, to prevent the manufacture or sale by the defendant of 
any instruments which would serve the same purpose as those made and sold by the 
plaintiff, and thus to enable the plaintiff more completely to control the market.’’) 

* Mitchel v. Reynolds, 1 P. Wms. 181 [9]. (‘‘It shows why a contract not to trade 
in any part of England, though with consideration, is void, for there is something more 
than a presumption against it, because it can never be useful to any man to restrain 
another from trading in all places, though it may be, to restrain him from trading in 
some, unless he intends a monopoly, which is a crime.”’) 

% Bishop v. Palmer, 146 Mass. 469, 16 N. E. 299 [45]. 

% Gamewell Fire-Alarm Co. v. Crane, 160 Mass. 50, 35 N. E. 98 [so]. (The seller, 
who was a manufacturer, covenanted not to carry on the business of manufacturing or 
selling, and not to enter into competition with the buyer, either directly or indirectly.) 
[16]; per Van Fleet, V. C., in Mandeville v. Harman, 42 N. J. Eq. 185, 193, 7 Atl. 37 
[32, note o}. 
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life, it has been argued that the restriction is broader than the 
necessities of the case require, since it would still be in operation 
if the buyer abandoned practice or died in the lifetime of the seller.” 
The reply is that just as the seller has sold his practice to the 
buyer, so the buyer may again sell his practice to another buyer 
or take in a partner.** Even if the first buyer dies in the lifetime 
of the seller, the fact that he had a practice protected from the 
seller’s competition may make his practice an asset which his 
administrator can sell.2? Furthermore, the buyer purchased the 
seller’s practice, which means the practice which the seller could 
do during his life. It would hamper such transactions too much 
if the covenant had to be worded so as to take care of all the con- 
tingencies under which the restriction might cease to be of value 
to the buyer. 

Covenants which seem to be broader than the seller’s business 
may be divisible, so that the separable part which is not broader 
than the seller’s business may be enforced.*° 

If the business sold is coextensive with the boundaries of the 
United States, but the restriction is world-wide, is it valid? It 





27 Per Denman, C. S., in Hitchcock v. Coker, 6 A. & E. 438. 

*8 French v. Parker, 16 R. I. 219, 14 Atl. 870 [29]. (“If the complainant here 
wished to retire from his practice and sell it, he could probably sell it for more if he 
would secure the purchaser from competition with the defendant forever, than he 
could if he could only secure him from such competition during his own life. So, if 
he wished to take in a partner, he could, for the same reason, make better terms with 
him.”’) 

29 Hitchcock v. Coker, 6 A. & E. 438 [12]. 

%© Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 507, 43 Atl. 723 [161]. (Restriction 
applied “within any state in the United States of America, or within the District of Col- 
umbia, except in the State of Nevada and the Territory of Arizona,” and was held applic- 
able to the area of each State disjunctively described, and enforced in the State where the 
covenantor’s business was carried on); Smith’s Appeal, 113 Pa. St. 579, 590, 6 Atl. 251 
(restriction “in the County of Lehigh or elsewhere”); Thomas v. Miles, 3 Ohio St. 274 
(restriction in “said city or elsewhere”); Lange v. Work, 2 Ohio St. 519 (restriction in 
“the County of Hamilton, in the State of Ohio, or any other place in the United States.”’ 
Held valid as to Hamilton County); Wiley ». Baumgardner, 97 Ind. 66. 

In Oregon Steam Navigation Co. v. Winsor, 87 U. S. 64, the restriction was held 
divisible as to the time it was to be operative. It was enforced during the time it 
could properly be operative. Sed quaere ad hoc. 

In Hubbard »v. Miller, 27 Mich. 15, a covenant not to carry on a certain business 
was, without any express limitation as to territory, construed as forbidding the carry- 
ing on of the business only at the city where the business sold had been'carried on, 
and such territory round about as the business would naturally and reasonably be 
carried on in. 
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has been said that where the restriction related to the territorial 
area of a foreign country, that fact could not be an argument 
against the validity of the covenant.*' This may be doubted; for 
it is now apparent that restrictions upon doing business in a foreign 
country may have a very unfortunate effect upon the public 
interest in the domestic jurisdiction — especially where the cove- 
nantee is engaged in a rival business in the foreign country as well 
as in the domestic jurisdiction. 


IV 


RESTRICTIVE COVENANTS ACCOMPANYING THE SALE OF A BUSINESS 
TO AN EXISTING COMPETITOR, WHERE THE RESTRICTION 
IS SO FAR LIMITED AS TO BE VALID IF THE 
SALE WERE NOT TO A COMPETITOR 


If the sale be illegal,®* then the restriction certainly is. But if 
the sale taken by itself be legal, the courts have made no dis- 
tinction, so far as the legality of the restriction is concerned, 
between the case where the sale is to a competitor and where it is 
not. Accordingly, the restrictive covenant and the sale to a com- 
petitor have been sustained both where the title to tangible assets 
used in the business passed,* and also where there were no such 





31 Nordenfelt ». Maxim Nordenfelt Guns Co., [1894] A. C. 535 [44]. (“The appellant 
appeared willing to concede that it might be good if limited to the United Kingdom; 
but he contended that it ought not to be world-wide in its operation. I think that in 
laying down the rule that a covenant in restraint of trade unlimited in regard to space 
was bad, the courts had reference only to this country. They would, in my opinion, 
in the days when the rule was adopted, have scouted the notion that if for the pro- 
tection of the vendees of a business in this country it were necessary to obtain a re- 
strictive covenant embracing foreign countries, that covenant would be bad. They 
certainly would not have regarded it as against public policy to prevent the person 
whose business had been purchased and was being carried on here from setting up or 
assisting rival businesses in other countries; and for my own part I see nothing injurious 
to the public interests of this country in upholding such a covenant.’’) 

% As to the principles governing the validity of the sale, see Kales, “Good and 
Bad Trusts,” 30 Harv. L. REv. 830, which deals with combinations. 

33 Nordenfelt ». Maxim Nordenfelt Guns Co., [1894] A. C. 535 [33]; Diamond Match 
Co. v. Roeber, 106 N. Y. 473, 13 N. E. 419 [55]; United States Chemical Co. v. Provi- ° 
dent Chemical Co., 64 Fed. 946 [98]; Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 
507, 43 Atl. 723 [161]; Kellogg v. Larkin, 3 Pinn. (Wis.) 123 (1851); Chappel v. Brock- 
way, 21 Wend. (N. Y.) 157 (1839); Van Marter v. Babcock, 23 Barb. (N. Y.) 633 
(1857); Moore & Handley Hardware Co. v. Towers Hardware Co. 87 Ala. 206, 6 So. 
41 (1888); Beard v. Dennis, 6 Ind. 200 (1855); California Steam Navigation Co. v. 
Wright, 6 Cal. 258 (1856); Hubbard v. Miller, 27 Mich. 15 (1873). But see, semble, 





206 HARVARD LAW REVIEW 


assets, and the only way in which the business could be sold was 
for the seller to agree not to carry it on.* Where part of a business 
has been sold to a competitor by merely covenanting not to 
carry on the part specified, the sale and the restriction have been 
sustained.® 

In some cases there were special elements which furnished argu- 
ments in favor of the validity of the sale and the restriction. Thus 
where it appeared that the competitor who sold out had recently 
gone into the business for the purpose of engaging in a cut-throat 
competition and being bought off, there was presented an actual 
case of excessive competition, and the buyer was in the position 
of endeavoring to protect his legitimate and established business 
from the seller’s unconscionable conduct. So where it appeared 
that the seller was making tartar of both rock and bone, and that 
both were of equal utility, and the seller parted with his bone 
tartar business only and kept his rock tartar business, the court 
noted that the public purchasing tartar still had competition as 
to prices between rock tartar and bone tartar.*’ 





contra, Gamewell Fire-Alarm Co. v. Crane, 160 Mass. 50; 35 N. E. 98 [50]; Carroll ». 
Giles, 30 S. C. 412. 

* Leslie v. Lorillard, t10 N. Y. 519, 18 N. E. 363 [65]; Wood v. Whitehead Bros. 
Co., 165 N. Y. 545, 59 N. E. 357 [72]; Wickens v. Evans, 3 Y. & J. 318, [84]; National 
Benefit Co. v. Union Hospital Co., 45 Minn. 272, 47 N. W. 806 [94]; Mapes v. Metcalf, 
10 N. D. 601. 

% Leslie v. Lorillard, 110 N. Y. 519, 18 N. E. 363 [65]; Wickens v. Evans, 3 Y. & J. 
318 [84]; National Benefit Co. v. Union Hospital Co., 45 Minn. 272, 47 N. W. 806 
[94]. 

% Leslie v. Lorillard, 110 N. Y. 519, 18 N. E. 363 [65]; United States Chemical Co. 
v. Provident Chemical Co., 64 Fed. 946 [98], semble. (The court noted that the seller 
sold only part of its tartar business, so that it had been in a particularly advantageous 
position to cut prices in that part of the business sold, while making a profit on the 
other part, thus practicing the scheme of local price cutting to put the buyer out of 
business. The court speaks of the seller as being a dangerous and aggressive rival. 
The court said: “The plaintiff was making inroads upon the defendant’s business, and 
greatly cutting the prices of its sole manufactured product, while with the plaintiff 
this product was but a single feature of its manufacturing plant. The defendant had 
a perfect right to buy off the competition of a dangerous, powerful, and aggressive 
rival. The law of self-defense and protection applies to one’s business as well as to 
his person.”’) 

37 United States Chemical Co. v. Provident Chemical Co., 64 Fed. 946 [98]. 
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Vv 


RESTRICTIVE COVENANTS ACCOMPANYING THE COMBINATION OF 
SEVERAL BUSINESS UNITS 


If the combination be illegal,** then the restriction certainly is. 
But if the combination taken by itself be legal, the courts appear 
to have made no distinction, so far as the validity of the restriction 
is concerned, between the case of a sale and a combination.*® 

The principal question which arises is whether the test of the 
validity of the restriction is the extent of the business sold or of 
the businesses combined. Is the restriction void only if it is broader 
than the business sold or only if it is broader than the businesses 
combined? The latter position has been sustained. The situation 
is like that of an incoming partner, who devotes himself to the 
common business of all the partners, and may properly be restricted 
so that he cannot carry on the same business in competition with 
the partnership. 

VI 


COVENANTS NOT TO CARRY ON A BUSINESS GIVEN BY ONE IN 
THE BUSINESS TO ANOTHER IN THE BUSINESS OR 
INTENDING TO ENTER IT 


It has already been assumed that a contract to refrain from 
doing business is void when the promisor is already engaged in 
the business and the promisee is not entering the business and not 
a competitor. On the other hand, some covenants not to carry 
on a business are valid when they are secured to enable the promisee 
to enter the business on more advantageous terms. A common 
case of this sort is where a professional man, having an established 


88 For the principles applicable in determining the validity of combinations, see 
Kales, ‘‘ Good and Bad Trusts,”’ 30 Harv. L. Rev. 839. 

39 Oakdale Mfg. Co. v. Garst, 18 R. I. 484, 28 Atl. 073 [78]; Anchor Electric Co. 
v. Hawkes, 171 Mass. 101, 50 N. E. 509; Robinson v. Suburban Brick Co., 127 Fed. 





40 Oakdale Mfg. Co. v. Garst, 18 R. I. 484, 28 Atl. 973 [84]. (“The circumstances 
show that it [the restrictive covenant] was not unreasonable. The parties contem- 
plated an extensive business, with a special effort to develop an export trade. No 
limitation of foreign countries could be made in advance, for the company was to 
seek its markets. In this country it might need to set branches in different parts for 
the sale or manufacture or exportation of its products.”) Anchor Electric Co. v. 


Hawkes, 171 Mass. tor, 50 N. E. 509. But see Central Ohio Salt Co. v. Guthrie, 35 
Ohio St. 666, 690. 
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practice, covenants with one intending to practice in the same 
place that he will not longer carry on his profession there. Here 
the only sale of the covenantor’s business is contained in the 
restrictive covenant not to carry it on. Its validity, however, is 
beyond question. Suppose, however, the promisee and promisor 
are already in the business and competing, is the covenant by one 
to the other to cease business valid ? 

Where the business is carried on principally with a plant and 
property which cannot readily be converted to any other use, and 
will in all probability lie entirely idle during a period provided by 
the covenant, the restriction is regularly held to be illegal.“ The 
moment, however, the restrictive covenant is to take a steamboat 
off a certain run (which does not in the least involve keeping it 
idle but only transferring it to another service), it has been sus- 
tained. So where competitors agreed to cease competing by 
dividing the territory where their selling force operated, and recip- 
rocally covenanting not to do business in the specified territory 
of each other, the covenants have been sustained.“ So where the 
business was conducted without any plant at all, the promise to 
cease business and turn over all orders to the competing promisee 
was held to be valid.“ 


“| Tuscaloosa Ice Mfg. Co. v. Williams, 127 Ala. 110, 28 So. 669 [176]; Clemons 
v. Meadows, 123 Ky. 178, 94 S. W. 13 [185]. (There was in these two cases the added 
fact that a demand existed for the full product of the plants shut down.) Western 
Woodenware Ass’n v. Starkey, 84 Mich. 76, 47 N. W. 604 [189]. (Here it made no 
difference that some of the property used in the business, such as tools and equip- 
ment, was sold.) See also Oliver v. Gilmore, 52 Fed. 562. (Here it made no difference 
that the promisor had given a lease to the promisee for the term of the restriction.) 

In Lufkin Rule Co. v. Fringeli, 57 Ohio St. 596, 49 N. E. 1030, it is suggested that 
even a sale with a restriction on the seller may be invalid where it is in reality an at- 
tempt to purchase another out of business. Sed quaere ad hoc. 

® Leslie v. Lorillard, 110 N. Y. 510, 16 N. E. 363 [65]. (In this case there were 
the additional facts in support of the covenant ‘that competition was excessive and 
was entered into by the covenantor — a newcomer in the business — for the purpose 
of compelling the promisee — the established line — to buy him off.) 

® Wickens v. Evans, 3 Y. & J. 318 [84]; National Benefit Co. v. Union Hospital Co., 
45 Minn. 272, 47 N. W. 806 [94]. 

Similarly, where the covenantor and covenantee each engaged in the manufacture 
of peppermint oil and the covenantor was also engaged in raising peppermint roots, 
there was no objection to a division of the business, so that the covenantor, as part 
of the sale of his roots, covenanted not to do any manufacturing for a period of time: 
Van Marter »v. Babcock, 23 Barb. (N. Y.) 633. 

“ Wood v. Whitehead Bros. Co., 165 N. Y. 542, 59 N. E. 357 [72]. In Mapes ». 
Metcalf, ro N. D. 601, 88 N. W. 713, where the promisor was a printer and using a 
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In looking over these results one is forced to the conclusion that 
the mere covenant with the competitor not to carry on a given 
business is specially objectionable where it involves the shutting 
down and standing idle of a valuable plant, rendering the property 
useless for the time being. A contract operating in this way presents 
a distinctive feature which must be considered in balancing the 
considerations for and against its validity. This distinctive feature 
is decisive against the legality of the restriction even though the 
latter be regarded as a method of selling the business of the 
covenantor. ‘ 

It may be urged that the covenantee could have purchased the 
property and then shut up the plant and yet the restriction by 
the seller must have been held valid. The answer to this is that the 
actual purchase of the plant aid property would in most cases be 
a guaranty that the plant would not be shut down unless there had 
in fact been excessive competition — in which case the shutting 
down would be justified. Furthermore, a plant which is simply 
shut down for a specified number of years must (if the contract 
be valid) remain shut no matter what the business conditions may 
be. On the other hand, a plant and property which are purchased 
outright and shut down may, and undoubtedly would be, opened 
by the owner as soon as business conditions warranted that step. 


These considerations are sufficient to justify the courts in making 
a distinction between the actual sale of the plant and the shutting 
down of the plant without such sale. 


Albert M. Kales. 


Carcaco, ILLINots. 





plant in his business, but where the plant was not sold, the restriction was, neverthe- 
less, sustained. 

* In Stines ». Dorman, 25 Ohio St. 580, D. purchased of B. a hotel property. D. 
also sold to B. a hotel property, and B. covenanted not to use the premises so purchased 
for hotel purposes while the property which D. purchased from B. was so used. The 
restriction was held valid. Suppose, however, it had appeared that this was a mere 
subterfuge to secure in effect a covenant by B. to shut down his hotel property and 
go out of the hotel business while still retaining a property useful for hotel purposes? 
Perhaps the restriction might still have been sustained, because it was probable that 
under it B.’s property would not remain entirely useless but would be put to some other 


useful purpose. 
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THE STATE AS DEFENDANT UNDER 
THE FEDERAL CONSTITUTION; THE VIRGINIA- 
WEST VIRGINIA DEBT CONTROVERSY 


JURISDICTION 


HE Constitution of the United States provides that “the 

judicial power shall extend . . . to controversies to which 

the United States shall be a party; to controversies between two 

or more States; between a State and citizens of another State; 

. and between a State, or the citizens thereof, and foreign 
States, citizens or subjects.’ 

“Tn all cases . . . in which a State shall be party, the Supreme 
Court shall have original jurisdiction.” ! By the Judiciary Act of 
1789” the original jurisdiction of the Supreme Court over all 
controversies of a civil nature between two or more States was 
declared to be exclusive. 


I. A SOVEREIGN STATE MAY NOT BE SUED 
WITHOUT ITS CONSENT 


That a sovereign State is not subject to suit without its consent 
is a principle unchallenged since the time of Rome. It finds its 
expression in the rule that the sovereign can do no wrong, and has 
been embodied in the English Common Law even more fully than 
in the civil law. The principle is so fundamental and elementary 
that it does not require analytical criticism here.’ 


II. SUITS AGAINST STATES 


(a) THE CONSTITUTIONAL CONVENTION 


The Articles of Confederation gave Congress power over State 
controversies concerning “boundary, jurisdiction or any other 





1 Art. III, sec. 2, pars. 1 and 2. 

2 Act of Sept. 24, 1789, chap. 20, 1 Stat. L. 80. 

3 2 LockE, GOVERNMENT, § 205; PUFFENDORF’s LAW OF NATURE AND NATIONS, 
Bk. 8, ch. 10; Vattel, Bk. 1, ch. 4, §§ 49, 50; SToRy’s COMMENTARIES ON THE 
CONSTITUTION OF THE UNITED States, § 1675. 
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? 


cause whatever,’ and made that body the Court of last resort. 
Procedure was provided for settlement of such disputes through 
the appointment of a joint commission by the contending States, 
or should they fail to agree, then by Congress itself from among 
the States. Should a State fail to appear, the proceedings could 
be conducted ex parte.‘ During the Colonial period the disputes 
between the Colonies, especially those in relation to boundaries, 
had been determined by the English Courts, as for example, 
Mason and Dixon’s line.® Other disputes were settled by the 
Privy Council, for example, between Massachusetts and New 
Hampshire and New York in 1764. 

Under the power thus granted apparently only three Inter- 
Colonial disputes were heard — one between Massachusetts and 
New York in 1784-86, and one between South Carolina and 
Georgia in 1785-86,’ both of which were settled by compromise 
out of Court. A third, between Pennsylvania and Connecticut 
in 1782, resulted in the turning over to Pennsylvania of the Wyo- 
ming region.® 

But the mode of settlement provided by the Articles of Con- 
federation was cumbersome and ineffective. On the adoption of the 
Constitution there were existing controversies between eleven States 
over boundaries which had arisen under their respective charters, 
and had continued since the first settlement of the Colonies.’ 

We find no inclusion, in the various drafts of the Article on the 
Judiciary, throughout the early part of the Federal Convention, 
of any specific reference to suits between States or between States 
and their own citizens, or citizens of other States, domestic or 
foreign. Even after the matter had reached the Committee on 
Detail, the clause covering the National Judiciary’s jurisdiction 
continued to be defined in the following terms: 


“The jurisdiction of the National Judiciary shall extend to cases 
arising under the laws passed by the General Legislature, and to such 
other questions as involve the National Peace and harmony.” 





4 Art. IX. 5 Penn. v. Baltimore, 1 Vesey, 44. 

6 JOURNALS OF CONGRESS, IV, 444-53, 536, 564, 592-04, 787. 

. Tbid., IV, 529, 539, 634, 644, 691-97. 

8 Ibid., tv, 129-40. See also Essays In CONSTITUTIONAL HisToRY OF THE UNITED 
STATES, edited by J. F. Jameson, ch. 1. 

® Rhode Island v. Massachusetts, 12 Pet. 657 (1838). 

10 2 MAX FARRAND, THE RECORDS OF THE FEDERAL CONVENTION, 132, 133. 
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In a document found among the Mason papers, we see for the 
first time a change to language in any way approaching the final 
draft as it stands in the Constitution. This change read: 


“The jurisdiction of the Supreme Tribunal shall extend: 

1. To all cases arising under laws passed by the General (Legislature). 

2. To impeachments of officers, and 

3. To such other cases as the National Legislature may assign, as 
involving the national peace and harmony, in the collection of the revenue, 
in disputes between citizens of different States; [in disputes between a 
State and a citizen or citizens of another State]; in disputes between 
different States, and in disputes in which subjects or citizens of other 
countries are concerned, [and in cases of admiralty juris’n’’]. 


The paper is in the handwriting of Edmund Randolph; certain 
italics represent changes made in his writing, and the emendations 
in John Rutledge’s handwriting are enclosed in brackets. It 
is interesting to note that the emendation relative to disputes 
between a State and a citizen or citizens of another State was 
made merely in the margin.” 

Among the Wilson papers we find a very elaborate scheme for 
giving the Senate jurisdiction in disputes between States over 
jurisdiction of territory, with emendations by Rutledge.” 

Finally, in these same papers, we find the provision thus framed: 


“The jurisdiction of the Supreme (National) Court shall extend to 
all cases arising under laws passed by the Legislature of the United 
States; to all cases affecting Ambassadors (and other) [other] public 
ministers [and Consuls]; to the trial of impeachments of officers of the 
United States; to all cases of admiralty and maritime jurisdiction; to 
controversies between (States, except those wh’ regard jurisd’n or 
territory — betw’n] a State and a citizen or citizens of another State, 
between citizens of different States and between [a State or the] citizens 
(of any of the States) [thereof] and foreign States, citizens or subjects.” ” 


In the next document from the Committee on Detail, we find 
the clause reading thus: 


“The jurisdiction of the Supreme Court shall extend to all cases 
arising under the laws passed by the Legislature of the United States; 
to all cases affecting Ambassadors, other public ministers and consuls; 
to the trial of impeachments of officers of the United States; to all cases 





1l 2 FARRAND, 146, 147. 2 Tbid., 170, 171. 3 Tbid., 172, 173. 
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of admiralty and maritime jurisdiction; to controversies between two or 
more States (except such as shall regard territory or jurisdiction) between 
a State and citizens of another State, between citizens of different 
States, and between a State or the citizens thereof and foreign States, 
citizens or subjects.” “ 


This is from the Journal of Madison of August 6, 1787. 
In the Journal of Monday, August 20, 1787, we find the following 
proposition was referred to the Committee on Detail: 


“The jurisdiction of the Supreme Court shall be extended to all 
controversies between the United States and an individual State, or the 
United States and a citizen of an indfvidual State.” ™ 


In the Journal for Wednesday, August 22, 1787, we find this 
entry: 


“The Committee report that in their opinion the following additions 
should be made to the report now before the Convention; namely . . . 
between the fourth and fifth lines of the third section of the eleventh 
article, after the word ‘controversies’ insert ‘between the United States 
and an individual State’ or ‘the United States and an individual 
person.’”’ 

i 

It was moved, seconded and agreed to delay consideraticn of 
this recommendation along with other recommendations ‘of the 
Committee until copies of the Committee’s report could be had 
by the various members of the Convention.!” 

Finally, in the Journal of Friday, August 24, 1787, by vote of 
eight to two, we find struck out the provisions giving the Senate 
jurisdiction over disputes between States and over land questions, 
which had been modelled on procedure in the Articles of Con- 
federation, because as Mr. Wilson said, it “will berendered unneces- 
sary by the National Judiciary now to be established.” ® 

On Monday, August 27, 1787, we find Madison and Gouver- 
neur Morris moving to insert after the word “controversies” the 





14 2 FARRAND, 186. 

% Tbid., 335, 340-42. 

6 Ibid., 366, 367. The formal Journal of the Convention here quoted from is 
based upon the minutes of the Secretary of the Convention, William Jackson, and 
in addition to this, Madison, regarded by his fellow delegates as a semi-official re- 
porter, kept his own notes of the proceedings. 

1 Tbid., 368. 

18 Thid., 400, 401. 
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words, ‘“‘to which the United States shall be a party,” which was 
agreed to without debate. Dr. Johnson then moved to insert the 
words ‘“‘this Constitution and the,” before the word “laws,” but 
Mr. Madison doubted whether it was not going too far to extend 
the jurisdiction of the Court generally to cases arising under the 
Constitution, and whether it ought not to be limited to cases of 
a judicial nature. The right of expounding the Constitution in 
cases not of this nature ought not to be given to that Department, 
he argued, but the motion of Dr. Johnson was agreed to without 
debate, because, as Madison’s Journal shows, it was generally 
supposed that the jurisdiction* given was constructively limited 
to the cases of a judicial nature. 

On motion of Rutledge the words, “passed by the Legis- 
lature” were struck out and after the words “United States” 
there were inserted, without debate, the words, ‘‘and treaties 
made or which shall be made under their authority,” conformably 
to the preceding amendment in another place. 

Madison and Gouverneur Morris moved to strike out the 
words, ‘‘the jurisdiction of the Supreme Court,” and to insert 
the words, “judicial power,”’ which was agreed to without debate. 

Upon Mr. Sherman’s motion, after the words, “between citizens 
of different States,” there wereinserted the words, “ between citizens 
of the same State claiming lands under grants of different States,” 
similar to the provision in the ninth Article of the Articles of 
Confederation, which was agreed to without debate.'® 

The next record of proceedings of the Convention shows that 
Section 2 of Article III came from the Committee on Style, sub- 
stantially in its final form, with the vital exception that the juris- 
diction “over controversies between two or more States’’ still 
excepted ‘‘such as shall regard territory and jurisdiction.” *° 

In the later report of the Committee (September 12) this excep- 
tion is struck out. No debate is recorded upon it.” 

The Journal does not record further action taken on this Section, 
except for September 15, 1787, when it is shown that it was voted 
to strike out the word “both” in the first line before the phrase, 
‘fin law and equity.” ” 





19 2 FARRAND, 430-32. See also pp. 423-25. 
20 Ibid., 576. 
21 [bid., 600. ® Tbid., 621. 
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With particular reference to the history of the development 
of the second paragraph of Section 2 of Article III of the Con- 
stitution, in so far as it concerns our present discussion, namely, 
the original jurisdiction of the Supreme Court when a State is a 
party, it is interesting to note specially the trend that the Federal 
Convention took. For Tuesday, May 29, 1787, we find in the 
Paterson Records that among Governor Randolph’s recommenda- 
tions was “‘a nat’l judiciary to be elected by the Nat’l Legr. — 
To consist of an inferior and superior tribunal — To determinate 
piracies, captures, disputes between foreigners and citizens, and 
the citizen of one State and that of another, revenue-matters, 
national officers.” * 

But, it is to be noted that at this time there was no mention of 
suits by or between States. 

In the next reference to this phase of the judicial power, we find, 
similarly, no mention of suits by or between States.” 

Then, when the Report came from the Committee on Detail, 
we find this language: 


“The jurisdiction of the Supreme Tribunal shall extend, . . . (3) 
to such other cases as the National Legislature may assign, as involving 
the national peace and harmony ... . , [in disputes between a State 


and a citizen or citizens of another State] in disputes between different 
States . . . but this supreme jurisdiction shall be appellate only, except 
in [cases of impeachm’t, and (in)] those instances, in which the Legis- 
lature shall make it original, and the Legislature shall organize it.” * 


The New Jersey plan does not appear to have dealt with the 
question of the State as a party.* But in the Report of the Com- 
mittee on Detail, we find this: 


“In cases of impeachment, (those) [cases] affecting Ambassadors 
(and) other public ministers [and Consuls], and those in which a State 
shall be (one of the) [a] part(ies) [y] this jurisdiction shall be original.” ?” 


Similarly, in Madison’s Journal of Monday, August 6, we find the 
above emendations adopted in the Report of the Committee on 
Detail, which Rutledge delivered to the Convention.” 





% y FARRAND, 28. 

* Madison’s Journal, 1 FARRAND, 244. See also the Record of Rufus King, 1 Far- 
RAND, 247; Madison’s later Record of June 18, 1787, 1 FARRAND, 292. 

% 2 FARRAND, 146, 147. 
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Then on August 27 it was voted to strike out the words, “this 
jurisdiction shall be original,” and to insert the words, “the Supreme 
Court shall have original jurisdiction.” ?® And so it remained in 
the Report of the Committee on Style, and was embodied in the 
Constitution as finally adopted. 


(0) Tae State CONVENTIONS 


Since the suability of a State without its consent was a thing 
unknown to the law, its cognizance was not contemplated by 
those who wrote into the Constitution the clauses conferring 
jurisdiction upon the Federal Judiciary, the course of which has 
just been traced through the entire debates in the Federal Con- 
vention. And when there arose the matter of presentation of 
the new Constitution to the various States for adoption by them, 
we find precisely the same views entertained. When it was argued 
by George Mason and Patrick Henry and others that the clause 
authorized jurisdiction to be given to the Federal Courts to enter- 
tain suits against a State brought by the citizens of another State, 
or of a foreign State, Madison replied: 


“Tt is not in the power of individuals to call any State into Court. 
The only operation it can have, is that, if a State should wish to bring a 
suit against a citizen, it must be brought before the Federal Court. 
This will give satisfaction to individuals, as it will prevent citizens, on 
whom a State may have a claim, being dissatisfied with the State Courts. 
It is a case which cannot often happen, and if it should be found improper, 
it will be altered. But it may be attended with good effect.” # 


Likewise Marshall in answer to the same objection said: 


“With respect to disputes between a State and the citizens of another 
State, its jurisdiction has been decried with unusual vehemence. I hope 
that no gentleman will think that a State will be called at the Bar of 
the Federal Court. Is there no such case at present? Are there not many 
cases in which the legislature of Virginia is a party, and yet the State is 
not sued? It is not rational to suppose that the sovereign power should 
be dragged before a Court. The intent is to enable States to recover 
claims of individuals residing in other States. . . . But, say they, there 
will be partiality in it, if a State cannot be defendant — if an individual 





29 2 FARRAND, 425. 
% Tbid., 601. 
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cannot proceed to obtain judgment against a State, although he may 
be sued by a State. It is necessary to be so, and cannot be avoided. I 
see a difficulty in making a State defendant which does not prevent its 
being plaintiff. If this be only what cannot be avoided, why object to 
the system on that account? If an individual has a just claim against 
any particular State, is it to be presumed that, on application to its 
legislature, he will not obtain satisfaction? But how could a State 
recover any claim from a citizen of another State, without the establish- 
ment of these tribunals?” * 


Similarly, Alexander Hamilton in “The Federalist,” replying 
directly to the suggestion that an assignment of the public securities 
of one State to the citizens of another would enable them to prose- 
cute that State in the Federal Courts for the amount of those 
securities, said: | 


“Tt is inherent in the nature of sovereignty, not to be amenable to 
the suit of an individual without its consent. This is the general sense and 
the general practice of mankind; and the exemption, as one of the 
attributes of sovereignty, is now enjoyed by the government of every 
State of the Union. To what purpose would it be to authorize suits 
against States for the debts they owe? How could recoveries be enforced? 
It is evident that it could not be done without waging war against the 
contracting State; and to ascribe to the Federal Courts by mere implica- 
tion and in destruction of a pre-existing right of the State Governments, 
a power which would involve such a consequence, would be altogether 
forced and unwarrantable.” * 


(c) THE DECISIONS 
1. Suits by Citizens of Other States 


The views of the framers of our Constitution did not long pre- 
vail, however. Almost immediately the Supreme Court faced the 
question of a State’s suability in the case of Chisholm v. Georgia.* 
The sole question there presented was whether, considering the 
general political doctrines prevailing at the time of the adoption of 
the Constitution, the framers of that instrument could properly 
be held to have intended by the use of the words “‘ between a State 
and citizens of another State,” that this derogation from the 
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sovereignty of the States should exist. A majority of the Court 
said yes, but Justice Iredell dissented, arguing that, under the 
Constitution, the Federal Courts could take jurisdiction only in 
those cases in which a State, according to generally accepted 
principles of law, could be properly made a party; namely, where 
it appeared as plaintiff or consented to appear as defendant. 

In the case of Georgia v. Brailsford,* it had already been held 
that a State might appear as party plaintiff in a suit against a 
citizen of another State, but Chisholm v. Georgia aroused such 
wide-spread disapproval that the Eleventh Amendment to the 
Federal Constitution was promptly adopted. It expressed the 
will of ultimate sovereignty of the whole country, superior to all 
legislatures and courts, and reversed the decision of the Supreme 
Court. It recites that ‘‘The judicial power of the United States 
shall not be construed to extend to any suit in law or equity com- 
menced or prosecuted against one of the United States by citizens 
of another State, or by citizens or subjects of any foreign State,” 
and although not in terms prohibiting suits by individuals against 
the States, but merely declaring that the Constitution shall not 
be construed to import any power to authorize the bringing of 
such suits, it was held that the effect of the amendment was to 


supercede all suits pending as well as to prevent the institution of 
new suits against any State, by citizens of another State.* 


2. Suits by a State’s Own Citizens 


But even with the Eleventh Amendment, it will be seen that there 
is nowhere in the Constitution a declaration that either the United 
States or one of the States may not be sued by a citizen of the 
United States or by one of its own citizens, respectively. However, 
this point was removed from all further controversy by the decision 
of Hans v. Louisiana," which was a suit against the State of 
Louisiana by one of its own citizens in which the Court, speaking 
through Justice Bradley, went out of its way to expressly repudiate 
the decision in Chisholm v. Georgia, in spite of the fact, as we have 
seen, that that decision had been annulled by constitutional 
amendment. It had already been explained by Chief Justice 

% 2 Dall. 402. 
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Marshall in Cohens v. Virginia,*® that making a State a defendant 
in error was entirely different from suing a State in an original 
action, in prosecution of a demand against it, and was not within 
the meaning of the Eleventh Amendment; that the prosecution of a 
writ of error against a State was not the prosecution of a suit in 
the sense of that amendment, which had reference to the prosecu- 
tion by suit of claims against a State. 
| py 
3. Suits between States 


Controversies between States are on a different footing from 
disputes between independent nations. None are determinable 
by war, nor even by diplomatic intercourse in the ordinary sense, 
though, with the assent of Congress some of them may be sus- 
ceptible of settlement by interstate compact.*® All that are of a 
justiciable nature may be determined by the Supreme Court at 
the suit of one of the parties. The Articles of Confederation, as 
we have seen, provided for the creation of a special commission 
to determine State controversies, upon the presentation to Congress 
of a petition by one of the parties. Eight petitions were thus 
presented, each involving claims to territory. But commissions 
were. actually appointed in but two cases, and only one of these 
was adjudicated — the dispute between Pennsylvania and Con- 
necticut over the Wyoming lands, where judgment was given for 
Pennsylvania. 

In order to bring an interstate case within the competency of 
the Court two conditions are requisite: First, there must be a real 
collision between States — that is, it must appear that the States 
are in direct antagonism as States, and second, the controversy 
must be justiciable. 

In New Hampshire v. Louisiana,” the Supreme Court refused 
to countenance the attempt of citizens to evade the operation of 
the Eleventh Amendment by transferring their pecuniary claims 
to another State and having that State bring suit in their behalf, 
finding that in fact the original owners of the bonds and coupons 
in question still remained the real parties in interest though not 
the nominal parties of record, and that, therefore, the suit was not 
a bona fide one between two States. But later the Court held 
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otherwise in South Dakota v. North Carolina, 192 U. S. 286, where 
it was decided that the complaining State was the real owner of 
the bonds, and not merely an agent for private bondholders. This 
case will be considered later. 

But the mere fact that a State is actually the plaintiff is not a 
conclusive test that the controversy is one in which the Court 
will always grant relief- against another State or her citizens. 
Therefore, the question asgto the character of interests requisite 
for the institution and maintenance of suits against a State, whether 
brought by another State, the United States itself, or by a foreign 
State, must be considered. In short, the question still to be deter- 
mined is this: ‘‘What controversies are justiciable?” And at the 
very outset it may be stated as a general rule that Federal juris- 
diction of suits brought by a State against individuals is thus 
distinguished from the jurisdiction of interstate suits: In the first 
case, the Constitution opens a better court for the determination 
of causes already justiciable; in the other, it opens a court for the 
determination of causes not otherwise regularly justiciable at all. 


(a) BounpDARY DISPUTES 


Boundary disputes became the first important class to be adju- 
dicated, because, as we have seen, the procedure under the Articles 
of Confederation for the settlement of such disputes was cumber- 
some and ineffectual, with the result that when the Constitution 
was adopted there were pending eleven such controversies, dating 
back to the first settlement of the Colonies. 

The first case was New Jersey v. New York," decided in 1831. 
As authority additional to the express provision of the Constitution 
for its exercise of original jurisdiction in suits against a State, 
Chief Justice Marshall relied upon the earlier decisions including 
Chisholm v. Georgia, which the Eleventh Amendment annulled, 
and further observed, confirming prior decisions, that should a 
defendant State after due service of process fail to appear, the 
complaining State had a right to proceed ex parte to a final judg- 
ment. 

The second case was between Rhode Island and Massachusetts,” 
decided in 1838. Daniel Webster was counsel for Massachusetts 
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and argued that the Court had no jurisdiction. He maintained 
that the jurisdiction of suits between States extended only to 
matters ordinarily judicially cognizable, and not to suits of a 
political character, such as was a suit regarding boundaries. But 
the Court held otherwise, in an elaborate and extremely learned, 
forceful opinion by Justice Baldwin. He said: 


‘“‘We must presume that Congress did not mean to exclude from our 
jurisdiction those controversies, the decision of which the States had con- 
fided to the judicial power, and are bound to give to the Constitution and 
laws such a meaning as will make them harmonize, unless there is an 
apparent or fairly to be implied conflict between their respective provi- 
sions. In the construction of the Constitution, we must look to the 
history of the times, and examine the state of things existing when it 
was framed and adopted, 12 Wheaton, 354; 6 Wheaton, 416; 4 Peters, 
431-32; to ascertain the old law, the mischief and the remedy.” “ 


The Court then reviewed the history of State controversies over 
boundaries, and continued: 


“With the full knowledge that there were at its adoption, not only 
existing controversies between two States singly, but between one State 
and two others, we find the words of the Constitution applicable to 
this state of things, ‘controversies between two or more States.’ It is 
not known that there were any such controversies then existing, other 
than those which related to boundary; and it would be a most forced 
construction to hold that these were excluded from judicial cognizance, 
and that it was to be confined to controversies to arise prospectively on 
other subjects. . 

“There can be but two tribunals under the Constitution who can act 
on the boundaries of States, the legislative or the judicial power; the 
former is limited in express terms to assent or dissent, where a compact 
or agreement is referred to them by the States; and as the latter can be 
exercised only by this Court, when a State is a party, the power is here 
or it cannot exist. . . . That the Constitution which emanated directly 
from the people, in conventions in the several States, could not have 
been intended to give to the judicial power a less extended jurisdiction, 
or less efficient means of final action, than the articles of Confederation 
adopted by the mere legislative power of the States, had given to a special 
' tribunal appointed by Congress, whose members were the mere creatures 
and representatives of State legislatures, appointed by them, without 
any action by the people of the State.” “ 
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As to the Court’s ability to enforce its decree Justice Baldwin 
said: 


“This Court cannot presume, that any State which holds prerogative 
rights for the good of its citizens and by the Constitution has agreed 
that those of any other State shall enjoy rights, privileges and immunities 
in each, as its own do, would either do wrong, or deny right to a sister 
State or its citizens, or refuse to submit to those decrees of this Court, 
rendered pursuant to its own delegated authority; when in a monarchy 
its fundamental law declares that such decree executes itself... . In 
the case of Olmstead the Court expressed its opinion that if State legis- 
latures may annul the judgments of the Courts of the United States, and 
the rights thereby acquired, the Constitution becomes a solemn mock- 
ery, and the nation is deprived of the means of enforcing its laws by its 
own tribunal. So fatal a result must be appreciated by all; and the 
people of every State must feel a deep interest in resisting principles 
so destructive of the Union, and in averting consequences so fatal to 
themselves. 5 Peters, 115, 135.” ® 


Chief Justice Taney dissented in a weak opinion on the ground 
that not property rights, but sovereignty and jurisdiction — 
political rights — were the sole subject of controversy, and such 
not the subjects of judicial cognizance and control under the 
Constitution. 

Subsequently, Mr. Webster, on behalf of Massachusetts, moved 
to withdraw the appearance of that State on the theory that 
jurisdiction had been assumed only because Massachusetts had 
appeared. But the Court decided otherwise, stating, however, 
that no coercive measures would be taken to compel appearance, 
but that complainant might proceed ex parte. Thereupon Massa- 
chusetts elected not to withdraw her appearance, and the case 
proceeded upon amended pleadings, and the Court held that the 
rules and practice of a Court of Chancery should govern in con- 
ducting the suit to a final issue, moulded, however, on liberal 
principles befitting the controversy between two sovereign States.‘ 

Similarly in a large number of later cases the same jurisdiction 
was consistently upheld.* 





® 12 Pet. 751. %® Tbid., 755. 
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(6) OTHER DISPUTES 


But this jurisdiction has not been carried to the extent of cover- 
ing maladministration of laws of one State to the injury of citizens 
of another.*® 

However, under certain circumstances, a State can invoke the 
original jurisdiction of the Supreme Court even though it has no 
direct pecuniary or proprietary interest involved, but is in the 
position of a trustee, or as parens patriae or representative of a 
considerable portion of its citizens. And so it was held in Missouri 
v. Illinois,®° which arose out of the construction, under the authority 
of the State of Illinois by the Sanitary District of Chicago, of 
a drainage canal by which sewage was emptied into and thus 
polluted the Mississippi River, which furnished the water supply 
to the inhabitants of Missouri. The Court said that “it would 
be objectionable, and, indeed, impossible, for the Court to antici- 
pate by definition what controversies can and what cannot be 
brought within the original jurisdiction of this Court.” © 

Similarly, in Kansas v. Colorado, the Court had under con- 
sideration the rights of States to the water of rivers flowing into 
and through their respective territories, and held that the conflict 
of interest was one justiciable by it. The Court said, speaking 
through Chief Justice Fuller, in reply to the argument that only 
those controversies are justiciable in the Supreme Court which 
prior to the Union would have been just cause for reprisal by the 
complaining State and that, according to international law, reprisal 
can only be made when a positive wrong has been inflicted or 
rights stricti juris withheld: 


“But when one of our States complains of the infliction of such wrong 
or the deprivation of such rights by another State, how shall the existence 
of cause of complaint be ascertained, and be accommodated, if well 
founded? The States of this Union cannot make war upon each other. 





U. S. 359; Iowa ». Illinois, 147 U. S. 1; Virginia v. Tennessee, 158 U. S. 267; Missouri ». 
Nebraska, 196 U. S. 23; Louisiana v. Mississippi, 202 U. S. 1; Iowa ». Illinois, 202 U. S. 
59; Washington v. Oregon, 211 U. S. 127; Maryland v. West Virginia, 217 U.S. 1. The 
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arose out of compacts made between the States. 
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They cannot ‘grant letters of marque and reprisal.’ They cannot make 
reprisal on each other by embargo. They cannot enter upon diplo- 
matic relations and make treaties.” * 


When the case later came before the Court on its merits,“ and 
with the United States as an intervenor, the Court reaffirmed 
its jurisdiction in the broadest possible terms. The intervening 
petition of the United States, however, was dismissed on the ground 
that Congress has no power to control the flow of water within 
the limits of a State except to preserve or improve navigability. 
On the question of jurisdiction the Court said: 


“Speaking generally, it may be observed that the judicial power of a 
nation extends to all controversies justiciable in their nature, the parties 
to which or the property involved in which may be reached by judicial 
process, and when the judicial power of the United States was vested 
in the Supreme and other Courts all the judicial power which the nation 
was capable of exercising was vested in those tribunals, and, unless 
there be some limitations expressed in the Constitution, it must be 
held to embrace all controversies of a justiciable nature arising within 
the territorial limits of the Nation, no matter who may be the parties 
thereto.” ® . 


4. Suits by the United States Against a State 


There is no express grant by the Constitution of jurisdiction 
over suits brought by the United States against individual States, 
but such is necessarily implied, and such suits have been enter- 
tained by the Supreme Court. 

In the case of the United States v. Texas, which was brought to 
determine the boundary between Texas and the Territory of 
Oklahoma, Justice Harlan, rendering the opinion said: 


“We cannot assume that the framers of the Constitution, while ex- 
tending the judicial power of the United States to controversies between 
two or more States of the Union, and between a State of the Union 
and foreign States, intended to exempt a State altogether from suit 
by the general government. They could not have overlooked the possi- 
bility that controversies, capable of judicial solution, might arise between 
the United States and some of the States, and that the permanence 

5% Louisiana v. Texas, 176 U. S. 143. 4 206 U. S. 46. 
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of the Union might be endangered if to some tribunal was not entrusted 
the power to determine them according to the recognized principals 
of law. . . . It would be difficult to suggest any reason why this Court 
should have jurisdiction to determine questions of boundary between 
two or more States, but not jurisdiction of controversies of like char- 
acter between the United States and a State.” *” 


It is to be noted parenthetically that conversely, but only 
since 1902, it has been definitely decided that the Supreme Court 
will assume jurisdiction in suits by a State against the United 
States, when, of course, and only when the United States has 
consented to be sued.*® 


5. Suit by a Foreign State or Subject against a State 


Although the Constitution provides for jurisdiction over con- 
troversies “‘between a State, . . . and foreign States, citizens, 
or subjects,” such have never arisen. - An Indian tribe is not a 
foreign State within the meaning of this clause of the Constitution.®® 
So the question is still open, but both Madison and Story took the 
view that the Supreme Court would not entertain such a suit. 
A foreign State could not be compelled to appear as party defend- 
ant in such a suit, and therefore the question was, should it be 
permitted to appear as a party plaintiff unless the defendant 
State should give its consent. 

“T do not conceive,’’ said Madison, ‘“‘that any controversy can 
ever be decided, in these Courts, between an American State and 
a foreign State, without the consent of the parties. If they con- 
sent, provision is here made.” © 

But the question is raised from the dictum of Justice Bradley, 
in Hans v. Louisiana, approving the dissenting opinion of Justice 
Iredell, in Chisholm v. Georgia, whether the Court would take 
jurisdiction even with the consent of the parties. Since, however, 
a State is presumed to have consented to be sued in the Supreme 
Court by a sister State, and by the United States, on what theory 
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of Constitutional interpretation is it presumed to object to being 
sued in this Court by a foreign State, except on the theory that 
when a State has no reciprocal right to sue, it will not be presumed 
to place itself at a disadvantage? 

It is interesting to note, parenthetically, that in the case of 
the King of Spain v. Oliver,’ the Supreme Court expressly recog- 
nized the jurisdiction of the Federal Courts where foreign States 
are parties, refusing to inquire, however, upon a motion, whether 
Ferdinand VII, King of Spain, could institute the suit, the United 
States not having recognized him as King. The suit was in the 
nature of an action in assumpsit to recover duties imposed by the 
revenue laws of Spain, and subsequently failed on the merits.” 
The jurisdictional question was confirmed in the case of ‘The 
Sapphire.” ® This case arose out of a collision between the Ameri- 
can ship Sapphire and the French transport Euryale in the 
harbor of San Francisco. A libel was filed in the name of Emperor 
Napoleon III, but before the case was argued the Emperor was 
deposed. In deciding that the Court had jurisdiction, Justice 
Bradley said: 


“The first question raised is as to the right of the French Emperor 
to sue in our Courts. On this point not the slightest difficulty exists. 
A foreign sovereign, as well as any other foreign person, who has a 
demand of a civil nature against any person here, may prosecute it in 
our courts. To deny him this privilege would manifest a want of comity 
and friendly feeling. Such a suit was sustained in behalf of the King 
of Spain in the third Circuit by Justice Washington and Judge Peters 
in 1810. The Constitution expressly extends the judicial power to 
controversies between a State, or citizens thereof, and foreign States, 
citizens or subjects, without reference to the subject matter of the 
controversy. Our own government has largely availed itself of the like 
privilege to bring suits in the English Courts in cases growing out of 
the late Civil War. Twelve or more of such suits are enumerated in 
the brief of the appellees, brought within the last five years in the English 
law, chancery and admiralty courts. There are numerous cases in the 
English reports in which suits of foreign sovereigns have been sustained, 
though it is held that a sovereign cannot be forced into Court by suit.” * 
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We have thus determined when the Supreme Court will take 
jurisdiction of a suit wherein a State is a party defendant. 
It is now necessary to consider the procedure leading up to a 
judgment. 


THE PROCEDURE LEADING UP TO A JUDGMENT 


From the decisions which have just been reviewed and from 
the other decisions incorporated by reference therein, it is possible 
at once to deduce the three following propositions as to the pro- 
cedure to be adopted looking to a judgment against the defendant 
State: 

First, if the defendant state does not appear, a subpoena will 
be issued against it for its appearance. 

Second, should the defendant state fail to appear, or should 
appear but ask that its appearance be withdrawn, the suit will 
proceed against it ex parte. But no coercive measures will be 
taken against it in relation to its appearance.® 

Third, the procedure is that of a Court of Chancery, but such as 
is appropriate between individuals will be modified and accom- 
modated to the dignity of the controversy.’ 

It, therefore, becomes necessary to determine next how the 


Court will enforce execution of the judgment rendered against 
the defendant State. 


EXECUTION OF JUDGMENT 


The issuance of execution on judgment is a normal feature of 
any ordinary suit at law, but where a judgment is sought against 
a State the question of Federal competency to execute it presents 
a more serious question. It is not possible to seize State funds or 
other property, except such as the State may hold in private 
proprietorship. The line between this and property exempt by 
reason of its devotion to public use is probably somewhere between 
such property as a State-aided railroad and a State public build- 
ing. Moreover, a State, while not an independent sovereign, has 
attributes of sovereignty which will embarrass, if not bar the 
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execution of a judgment that would attaint such attributes. Let 
us see how far the Supreme Court has gone. 


WRIT OF MANDAMUS 


The writ of mandamus, as has frequently been decided, is a 
proceeding ancillary to the judgment, and when issued, becomes 
a substitute for the ordinary process of execution to enforce the 
payment of the judgment; and where the Court has decreed that 
a county or municipal body shall pay a debt it has never hesitated 
to issue a mandamus against the county or municipal officers to 
levy a tax to pay the debt, where the county or municipal body 
is vested with power to tax. But of course the fact that this 
remedy may be shown to be unavailing, does not confer upon a 
Court of equity the power itself to levy and collect taxes to pay 
the debt.® 

Furthermore, it is not by the office of the person to whom the 
writ is directed, but the nature of the thing to be done, that the 
propriety or impropriety to issue a mandamus is to be determined.” 

But when the mandamus was sought to be used to coerce State 
officials to perform an alleged duty, the Court found practical 
difficulty and embarrassment. The Court once ordered a state 
to release a prisoner condemned under a local statute, which it 
stigmatized as repugnant to the Constitution, laws and treaties 
of the United States. It was this order that provoked President 
Jackson to exclaim: ‘‘ John Marshall has pronounced his judgment; 
let him enforce it if he can.” 7 The situation grew out of the 
famous case of Worcester v. Georgia, decided in 1832,” in which 
an act of the State of Georgia was held void which attempted 
to exercise jurisdiction over Indian territory situated within the 
State’s limits. The Supreme Court failed to secure the release 
of the plaintiff who had been imprisoned under this law, but this 
failure was due, not to any impotence on the part of the Federal 
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judiciary, but to the refusal of the President to lend his executive 
aid. From 1835 to the outbreak of the Civil War there can be 
no doubt but that the Supreme Court exerted a much less potent 
influence on solidifying and expanding the Federal power than it 
jhad exercised in the preceding thirty-five years. During the 
two terms of Jackson as President, five vacancies occurred in the 
Supreme Court, among them the Chief Justiceship, to which 
Taney was appointed in 1835. The effect of the new appoint- 
ment upon the views of the Court was shown almost immediately. 
There was a very decided leaning away from the expansion of 
Federal power, and towards the expansion of State power. This, 
indeed, is the only plausible, albeit not a sound explanation of 
the startling decision in Kentucky v. Dennison.” The facts were 
that a certain freeman was indicted by the grand jury of Wood- 
ford County, Kentucky, of the crime, under the laws of Kentucky, 
of seducing and assisting a certain slave to escape from her owner 
into Ohio. Demand was thereupon made by the Governor of 
Kentucky upon the Governor of Ohio for the return of the slave 
under the provision of the Constitution, which recites that “A 
person charged in any State with treason, felony or other crime 
who shall flee from Justice, and be found in another State, shall, 
on demand of the executive authority of the State from which he 
fled, be delivered up, to be removed to the State having juris- 
diction of the crime,” ™ and the enabling act of February 12, 
1793, making it “‘the duty of the Executive Authority of the State 
or Territory to which such person shall have fled” to surrender 
him.“ But the Governor of Ohio refused to do so, maintaining, 
among other grounds, that the jurisdiction conferred by the Con- 
stitution was limited to such acts as constituted either treason or 
felony by the common law, or were generally regarded as crimes 
when the Constitution was adopted, and second, that the Federal 
Judiciary had no power of coercion over a State executive. Chief 
Justice Taney, in delivering the opinion of the Court, overruled 
the first of these contentions, but sustained the second, and said: 


“Looking to the subject matter of this law and the relations which 
the United States and the several States bear to each other, the Court 
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is of opinion, the words ‘it shall be the duty’ were not used as man- 
datory and compulsory, but as declaratory of the moral duty which this 
compact created, when Congress had provided the mode of carrying 
it into execution. The act does not provide any means to compel the 
execution of this duty, nor inflict any punishment for neglect or refusal 
on the part of the Executive of the State; nor is there any clause or 
provision in the Constitution which arms the government of the United 
States with the power. Indeed, such a power would place every State 
under the control and dominion of the General Government, even in 
the administration of its internal concerns and reserved rights. And 
we think it clear that the Federal Government, under the Constitution, 
has no power to impose on a State officer, as such, any duty whatever, 
and compel him to perform it; for if it possessed this power, it might 
overload the officer with duties which would fill up all his time, and 
disable him from performing his obligations to the State, and might 
impose on him duties of a character incompatible with the rank and 
dignity to which he was elevated by the State. 

“Tt is true that Congress may authorize a particular State officer to 
perform a particular duty; but if he declines to do so, it does not follow 
that he may be coerced, or punished for his refusal. . . . And it would 
seem that when the Constitution was framed and when this law was 
passed, it was confidently believed that a sense of justice and of mutual 
interest would insure a faithful execution of this Constitutional provision 
by the Executive of every State, for every State had an equal interest 
in the execution of a compact absolutely essential to their peace and 
well being in their internal concerns, as well as members of the Union. 
Hence, the use of the words ordinarily employed when an undoubted 
obligation is required to be performed, ‘it shall be his duty.’ 

“But if the Governor of Ohio refuses to discharge this duty, there is 
no power delegated to the General Government, either through the 
Judicial Department or any other department, to use any coercive means 
to compel him.” ® 


To this decision — we can scarcely call it reasoning, for it is 
totally unconvincing as a piece of Constitutional interpretation — 
no dissent was recorded, and it was approved in a dictum in Taylor 
v. Taintor,”* a case arising also under Article 4, Section 2, of the 
Federal Constitution, but upon a different state of facts. 

In 1879, in the case of Ex parte Virginia,” the Court, speaking 
through Mr. Justice Strong, denied a writ of habeas corpus to a 
county judge of the State of Virginia on the ground that in the 
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selection of jurors he discriminated against negroes in violation 
of the Federal Statute * enacted pursuant to the Thirteenth and 
Fourteenth Amendments. In speaking of the Dennison Case the 
Court said: 


“The act in that case provided no means to compel the execution 
of the duty required by it, and the Constitution gave none. It was of 
such an act Mr. Chief Justice Taney said, that a power vested in the 
United States to inflict any punishment for neglect or refusal to per- 
form the duty required by the Act of Congress, ‘would place every 
State under the control and dominion of the General Government even 
in the administration of its internal concerns and reserved rights.’ But 
the Constitution now expressly gives authority for congressional inter- 
ference and compulsion in the cases embraced within the Fourteenth 
Amendment. It is but a limited authority, true, extending only to a 
single class of cases; but within its limits it is complete. The remarks 
made in Kentucky v. Dennison and in Collector v. Day, though entirely 
just as applied to the cases in which they were made, are inapplicable 
to the case we now have in hand.” ” 


Here would seem to be a distinction without merit, based upon 
the fact that the Thirteenth and Fourteenth Amendments ex- 
pressly give Congress power to enforce their provisions ‘by appro- 
priate legislation.” But what further power can be granted than 
that which the Constitution itself gives in Article 4, Section 2, 
when it says that it shall be the duty of the governors of the States 
to carry out the provision of the Constitution in question? Are 
we, in short, to give greater effect to an Act of Congress than to 
the mandatory words of the Constitution itself? Is it not just 
as reasonable to suppose that the framers of our Constitution 
did not contemplate any defiance of the direct mandate of the 
words of the Constitution, as it is to suppose that because of the 
character of the difficulties feared in the enforcement of the new 
amendments, following the Civil War, penal provisions were 
desirable? And so it would seem from the history of the Debates 
in the Constitutional and State Conventions. Indeed, Charles 
Pinckney, in his explanations of the new government, said of this 
part of the Fourth Article of the Constitution that it “is formed 
exactly upon the principles of the Fourth Article of the present 
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Confederation, except with this difference, that the demand of 
the Executive of a State, for any fugitive criminal offender, shall 
be complied with.” ® But apart from any historical aspect, the 
very words of the Constitution are capable of but one construction. 
Chief Justice Taney himself declared, in his opinion, that “it has 
been the established doctrine . . . ever since the Act of 1780, 
that in all cases where original jurisdiction is given by the Con- 
stitution this Court has authority to exercise it without any further 
Act of Congress to regulate its process or confer jurisdiction.” * 
Furthermore, the Supreme Court, only a few years later (although 
Chief Justice Taney had died) held, in a series of cases already 
referred to, that where power is given by statute to public officers, 
in permissive language, such as they “‘may, if deemed advisable,” 
— do a certain thing — such language will be regarded as peremp- 
tory, when the public interest or individual rights require that it 
should be.® 

In Ex parte Siebold,* the Court rendered a similar decision at 
the same term, denying a writ of habeas corpus to certain judges 
of election in Baltimore, alleged to have interfered with Con- 
gressional elections. There the Court said through Mr. Justice 
Bradley, in relation to the Dennison Case: 


“There, Congress had imposed a duty upon the Governor of the 
State which it had no authority to impose. The enforcement of the 
clause in the Constitution requiring the delivery of fugitives from 
service was held to belong to the government of the United States, to 
be effected by its own agents; and Congress had no authority to require 
the Governor of a State to execute this duty.” * 


Certainly belabored reasoning. Just what is meant by “the 
government of the United States” and “‘its own agents” is difficult 
to imagine, if it does not include the judicial power of the govern- 
ment. Mr. Justice Field and Mr. Justice Clifford again dissented.® 

Such is the extent to which the Dennison Case has been referred 
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by the Supreme Court in relation to a State’s refusal to discharge 
its duty. Irreconcilable as it is with the undoubted power by 
very grant of the Constitution, it is still authority, until over- 
ruled, for the principle that the Supreme Court will decline to 
take jurisdiction of suits between States to compel the performance 
of obligations which, if the States had been independent nations, 
could not have been enforced judicially, but only through the 
political department of their governments. And yet the Supreme 
Court, within the last three years, has cited this case in declaring 
that ‘“‘there is no discretion allowed, no inquiry into motives,” 
under Article 4, Section 2 of the Constitution.® 

What conclusions, then, can we draw from a review of the 
decisions which persist in such an unintelligent use of the Dennison 
case? Can we draw any definite line between enforcible and 
non-enforcible state duties? It would seem not, except to the 
following extent: Generally speaking, the complainant in a suit 
against a State asks for relief in one of the three following ways: 

First, through the action of complainant. This relief the Supreme 
Court is undoubtedly competent to authorize; as for example, 
should a state prove its claim to land held by another state, a 
judgment will entitle it to take possession. This is nothing more 
than the situation typical in the various boundary disputes hereto- 
fore discussed. 

Second, through the cessation of acts within the jurisdiction of 
the different States, as for example, such relief as was requested 
and granted in Kansas v. Colorado.®" 

Third, and lastly, through the performance of some act by the 
defendant State, such as, for example, was sought in the Dennison 
case, but denied, when it came to the point of coercion, although 
as we have seen the Court has never hesitated: 

(a) To mandamus county or municipal officials, vested with the 
power of taxation, to levy a tax, or 

(b) To compel by imprisonment subordinate State officials, 
such as county judges and judges of elections, to obey the Federal 
penal laws, enacted pursuant to the Constitution. 

Suppose that the act in question to be performed by the defend- 
ant State be the payment of money? 
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It is recorded that Edmund Randolph, in pleading for judg- 
ment for Chisholm against the State of Georgia, exclaimed: ‘‘ What 
if the State is resolved to oppose the execution? This would be an 
awful question indeed! He to whose lot it should fall to solve it, 
would be impelled to invoke the god of wisdom to illuminate 
his decision.” ** 

And, as has already been pointed out, Hamilton himself, not 
accustomed to magnify the position of the States, said it would be 
of no purpose to authorize suits against States for the debts they 
owe because recoveries could not be enforced without waging 
war against the contracting States.*® 

Similarly spoke Daniel Webster: 


“Tt has been said that the State cannot be sued on these (State) 
bonds. But neither could the United States be sued, nor, as I suppose, 
the Crown of England in a like case. Nor would the power of suing give 
to the creditors, probably, any substantial additional security. The 
solemn obligation of a government arising on its own acknowledged bond, 
would not be enhanced by a judgment rendered on such bond. [If it 
either could not, or would not make provision for paying the bond, it 
is not probable that it could or would make provision for satisfying the 
judgment.” *° 


As opposed to these views, however, in the early cases of Chisholm 
v. Georgia,’ United States v. North Carolina,” and United States v. 
Michigan,® already referred to, the Court sustained jurisdiction 
over actions to recover money from a State, albeit the question 
of execution did not arise. And later, in the case of Louisiana v. 
Jumel,™ in an action on certain State bonds, the Court used this 
unmistakable language relative to its complete power, although it 
is true that on the given facts, the Court refused to permit the 
bondholders by a writ of mandamus to collect the debt due by the 
State, because they could not themselves have obtained judg- 
ment against the State in an action on the bonds: 


“When a State submits itself, without reservation, to the jurisdiction 
of a Court in a particular case, that jurisdiction may be used to give 
full effect to what the State has by its act of submission allowed to be 
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done; and if the law permits coercion of the public officers to enforce 
any judgment that may be rendered, then such coercion may be em- 
ployed for that purpose.” * 


Finally, in 1904, the Court, though divided five to four, affirmed 
vigorously its ability to enforce pecuniary claims against a State 
in the case of South Dakota v. North Carolina,® also previously 
referred to. There South Dakota sued as owner of certain bonds 
of the State of North Carolina issued in aid of the construction of 
two railroad companies. The Court said, speaking through Mr. 
Justice Brewer: 


“‘We have, then, on the one hand, the general language of the Con- 
stitution vesting jurisdiction in this Court over ‘controversies between 
two or more States,’ the history of that jurisdictional clause in the 
Convention, the case of Chisholm v. Georgia, United States v. North 
Carolina, and United States v. Michigan (in which this Court, sustained 
jurisdiction over actions to recover money from a State), the manifest 
trend of other decisions, the necessity of some way of ending con- 
troversies between States, and the fact that this claim for the payment 
of money is one justiciable in its nature; on the other, certain expres- 
sion of individual opinions of justices of this Court, the difficulty of 
enforcing a judgment for money against a State, by reason of its 
ordinary lack of private property subject to seizure upon execution, 
and the absolute inability of a Court to compel a levy of taxes by the 
legislature. Notwithstanding the embarrassments which surround the 
question it is directly presented and may have to be determined before 
the case is finally concluded, but for the present it is sufficient to state 
the question with its diffictilties. 

“There is in this case a mortgage of property, and the sale of that 
property under a foreclosure may satisfy the plaintiff’s claim. If that 
should be the result there would be no necessity for a personal judgment 
against the State.” ” 


And so it developed that there was no such necessity, because 
with a change of State administration at the next election, the 
State of South Dakota did not press the claims. 

This highly important decision presents a most interesting 
study in itself. Its soundness is not above criticism, for the splendid 
reasoning in Justice White’s dissent, in which the Chief Justice 
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(Fuller) and Justices Day and McKenna concurred, would seem 
to be more consonant with the fundamental theory of the Con- 
stitution and the Court’s prior decisions.°* But space does not 
permit of a detailed analysis, nor would such be pertinent to the 
immediate subject in hand. 


VIRGINIA VERSUS WEST VIRGINIA 


But suppose it is otherwise? Suppose the defendant State 
refuses to pay, pursuant to a decree entered by the Supreme 
Court against it in favor of another State, will the Court actually 
compel payment? 

This is the concrete question presented in the long drawn out 
litigation between the States of Virginia and West Virginia, which 
commenced in 1870, and is still before the Supreme Court — the 
present and last proceeding, as yet undecided, in which the State 
of Virginia has asked for a writ of mandamus against the Legis- 
lature of West Virginia, compelling it to raise the money sufficient 
to pay the twelve million odd dollars which the Supreme Court 
has decreed West Virginia must pay, making the ninth time that 
this famous controversy. has been before the Supreme Court in 
' one form or another. 

Let us review briefly the history of this case. 

As the Court has said, the grounds of the claim are matters of 
public history. After the Virginia ordinance of secession, adopted 
at Richmond in February, 1861, citizens of the northwestern part 
of the State who were separated from the eastern part by a suc-. 
cession of mountain ranges and who were opposed to secession, 
dissented from that ordinance and organized a government that 
was recognized as the State of Virginia by the Government of the. 
United States. Forthwith a convention of the “restored” State 
held at Wheeling, proceeded to carry out a long entertained wish 
of many West Virginians by adopting an ordinance for the formation 
of a new State, ‘“‘the so-called Piedmont Government,” out of the 
western portion of the old Commonwealth. A part of Section 9 
of the ordinance was as follows: 


“The new State shall take upon itself a just proportion of the public 
debt of the Commonwealth of Virginia, prior to the first day of January, 
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1861, to be ascertained by charging to it all State expenditures within the 
limits thereof, and a just proportion of the ordinary expenses of the 
State government since any part of said debt was contracted; and 
deducting therefrom the monies paid into the treasury of the Common- 
wealth from the counties included within the said new State during 
the said period.” 


The ordinance also provided for a popular vote, a constitutional 
convention, etc., and ordained that when the general assembly 
should give its consent to the formation of such new State, it 
should forward to Congress such consent, with the request for 
admission into the Union. A constitution was framed for the new 
State by a constitutional convention, as provided in the ordi- 
nance, November 26, 1861, and was adopted. By Article 8, 
Section 8 


“an equitable proportion of the public debt of the Commonwealth of 
Virginia, prior to the first day of January, in the year one thousand 
eight hundred and sixty-one, shall be assumed by this State; and the 
Legislature shall ascertain the same as soon as may be practicable, 
and provide for the liquidation thereof, by a sinking fund sufficient to 
pay the accrued interest, and redeem the principal within thirty-four 
years.” 


An Act of the Legislature of the restored State of Virginia, passed 
May 13, 1862, gave the consent of that legislature to the erection 
of the new State, “under the provisions set forth in the Constitution 
for the said State of West Virginia.” Finally Congress gave its 
sanction by an Act of December 31, 1862,° which recited the 
framing and adoption of the West Virginia Constitution and the 
consent given by the legislature of Virginia through the last men- 
tioned act, as well as the request of the West Virginia Convention 
and of the Virginia legislature, as the grounds for its consent. 
There was a provision for the adoption of an emancipation clause 
before the Act of Congress should take effect and for a proclamation 
by the President, stating the fact, when the desired amendment 
was made. Accordingly, after the amendment and a proclamation 
by President Lincoln, West Virginia became a State on June 20, 
1863. 

Then a controversy as to the boundary line between the two 
States arose, and more particularly whether certain counties 





9 Ch. 6, 12 STAT. 633. 














238 HARVARD LAW REVIEW 


were properly to be included in the new State of West Virginia. 
So in 1870 the matter came before the Supreme Court to be decided 
on original bill, and in an opinion by Mr. Justice Miller, from 
which, however, Justices Davis, Clifford and Field dissented, 
the Court affirmed its original jurisdiction over boundary con- 
troversies between States and held that the course of action, just 
enumerated, taken by the new and the old State constituted an 
agreement between them that was binding." Reverdy Johnson 
was of counsel for West Virginia. This decision has already been 
cited in connection with the general question of jurisdiction over 
boundary disputes. 

From this time up until the year «1905, various efforts were 
made by Virginia, through her constituted authorities, to effect 
an adjustment and settlement with West Virginia for an equitable 
portion of the public debt of the undivided State, proper to be 
borne and paid by West Virginia, but all these efforts proved 
unavailing, and it was charged that West Virginia refused or 
failed to take any action or do anything for the purpose of bring- 
ing about a settlement or adjustment with Virginia. Therefore, 
in February, 1906, Virginia invoked the original jurisdiction of 
the Supreme Court to procure a decree for an accounting. A 
demurrer by West Virginia to the bill was overruled in March, 
1907, the Court deciding practically what had been decided in 
1870 (without prejudice, however, to any question) in an opinion 
delivered by Chief Justice Fuller. After an answer had been 
filed, the cause was directed to be referred to a master (March 4, : 
1908).' Mr. Charles E. Littlefield was appointed Master on. 
June 1, 1908. Testimony was taken between November 16, 1908, 
and July 2, 1909. The case was argued before the Master in 
November and December, 1909. His report was filed March 
17, IQI0. 

On March 6, 1911,!% the Court fixed West Virginia’s share of 
the principal debt at $7,182,507.46. The total amount of the 
debt which was to be apportioned was $33,897,073.82, repre- 
sented mainly by interest-bearing bonds. Just how the proportion 
to be borne by West Virginia was arrived at is beside our present 
discussion. Suffice it to say that the Court adopted a ratio deter- 
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mined by the Master’s estimated valuation of the real and personal 
property of the two States on the date of separation, June 20, 
1863. 

The question of interest and the adjustment of any clerical errors 
was left open. In closing its opinion the Court said, speaking 
through Mr. Justice Holmes: 


“As this is no ordinary commercial suit, but, as we have said, a 
quasi international difference referred to this Court in reliance upon the 
honor and constitutional obligations of the States concerned, rather than 
upon ordinary remedies, we think it best at this stage to go no farther, 
but to await the effect of a conference between the parties which, what- 
ever the outcome, must take place. If the cause should be presented 
contentiously to the end, it would be referred to a Master to go over 
the figures that we have given provisionally, and to make such calcu- 
lations as might become necessary. But this case is one that calls for 
forbearance on both sides. Great States have a temper superior to that 
of private litigants, and it is to be hoped that enough has been decided 
for patriotism, the fraternity of the Union, and mutual consideration 
to bring it to an end.” ™ 


However, efforts on the part of the Virginia Debt Commission 
to reach an agreement in conference with West Virginia failed, 
and on October 9, 1911, Virginia moved to proceed with the cause, 
but on objection of West Virginia, the Court denied the applica- 
tion, saying: 


“A question like the present should be disposed of without undue 
delay. But a State cannot be expected to move with the celerity of a 
private business man; it is enough if it proceeds, in the language of 
the English Chancery, with all deliberate speed. Assuming, as we 
do, that the Attorney General is correct in saying that only the Legis- 
lature of the defendant State can act, we are of opinion that the time has 
not come for granting the present motion. If the authorities of West 
Virginia see fit to await the regular session of the Legislature, that fact 
is not sufficient to prove that when the voice of the State is heard it will 
proclaim unwillingness to make a rational effort for peace.” 1 


On October 13, 1913, Virginia again moved to proceed with the 
cause, her motion being virtually a reiteration of her former motion 
and was based upon the ground that certain negotiations which 
had taken place between the Virginia Debt Commission and 
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a Commission representing West Virginia, indicated that no hope 
of an adjustment out of Court existed. But West Virginia denied 
this, and asked for six months’ extension for the purpose of having 
its Commission complete its labors and agree upon a basis of 
settlement with the Virginia Commission. Whereupon the Court 
again yielded to West Virginia and said through the Chief Justice: 


“Having regard to these representations (of West Virginia) we think 
we ought not to grant the motion to proceed at once to consider and 
determine the cause, but should, as near as we can do so, consistently 
with justice, comply with the request made for further time to enable 
the Commissioners of West Virginia to complete the work which we are 
assured they are now engaged in performing for the purpose of effect- 
ing a settlement of the controversy. As, however, the granting of six 
months delay would necessitate carrying the case possibly over to the 
next term, and therefore be in all probability an extension of time of 
more than a year, we shall reduce somewhat the time asked and direct 
that the case be assigned for final hearing on the thirteenth day of 
April next, at the head of the call for that day.” 1% 


When that day came, West Virginia prayed leave to be per- 
mitted to file a supplemental answer asserting the existence of 
certain credits, heretofore alleged not to have been properly con- 
sidered, and asserting various grounds why interest should not 
be allowed against West Virginia on the sum due. Without passing 
on the merits of these contentions, the Court nevertheless granted 
the motion of West Virginia, and referred the subject matter of 
the supplemental answer to the same Master, with directions 
to report at the commencement of the next term of Court. In 
closing its opinion, the Court said (White, C. J.): 


“As we have pointed out, in acting in this case from first to last, the 
fact that the suit was not an ordinary one concerning a difference be- 
tween individuals, but was a controversy between States involving 
grave questions of public law determinable by this Court under the 
exceptional grant of power conferred upon it by the Constitution, 
has been the guide by which every step and every conclusion hitherto 
expressed had been controlled. And we are of the opinion that this 
guiding principle should not now be lost sight of to the end that when 
the case comes ultimately to be finally and irrevocably disposed of, 
as come ultimately it must in the absence of agreement between the 


16 231 U. S. 80, or. 








THE STATE AS DEFENDANT 241 


parties, there may be no room for the slightest inference that the more 
restricted rules applicable to individuals have been applied to a great 
public controversy, or that anything but the largest justice after the 
amplest opportunity to be heard has in any degree entered into the 
disposition of the case. This conclusion, which we think is required 
by the duty owed to the moving State, also in our opinion operates no 
injustice to the opposing State, since it but affords an additional oppor- 
tunity to guard against the possibility of error, and thus reach the 
result most consonant with the honor and dignity of both parties to the 
controversy.” 17 


A great mass of testimony was taken under this reference to 
the Master, which ended in his filing his final report; exceptions 
were argued and a decision rendered, on June 14, 1915,!°° whereby 
the following sums were allowed to Virginia, and a decree entered 
accordingly: 





(| errs en) era $4,215,622.28 
a ne eee et 8,178,307.22 
Ss SS 3 ek he ee ee $12,393,929.50 


with interest thereon from July 1, 1915, until paid, at the rate 
of 5 per cent per annum, costs to be equally divided between the 
two States. 

The State of Virginia, acting through its Commission, endeavored 
to obtain an amicable payment of the money, or some arrange- 
ment for payment which would be mutually satisfactory. These 
efforts brought about nothing in the way of a payment or agree- 
ment to pay, or arrangement for payment. Therefore, Virginia 
filed a motion for leave to issue an execution. But this was denied,’ 
West Virginia having filed an answer setting forth: 

1. That she had no power to pay such a judgment except through 
the legislative department of her government, and she should 
be allowed to wait until January, 1917, when her legislature would 
next meet in regular session. 

2. That presumptively she had no property subject to execution, 
and 

3. That the Court had no authority whatever to enforce a 
money judgment against a State, although in the exercise of 
jurisdiction such a judgment had been entered. 





107 934 U.S. 117, 121. 108 238 U.S. 202. 10 241 U. S. 531. 
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The Court said: 


“Without going further, we are of the opinion that the first ground 
furnishes adequate reason for not granting the motion at this time. 
The prayer for the issue of a writ of execution is therefore denied, with- 
out prejudice to the renewal of the same after the next session of the 
Legislature of the State of West Virginia has met and had a reasonable 
opportunity to provide for the payment of the judgment.” "° 


The day for the biennial convening of the West Virginia Legis- 
lature was January 10, 1917. So, instead of renewing her prayer 
for a writ of execution, Virginia moved for leave to file a petition 
for a writ of mandamus, commanding the West Virginia Legis- 
lature to levy a tax wherewith to liquidate the decree, and the 
motion was granted February 5, 1917. 

That motion was made only after the legislature, though it 
had been in session for some considerable time and was approach- 
ing its time for adjournment, had done nothing in the way of 
providing for the liquidation of the indebtedness. None of the 
recommendations of the Governor to the legislature, looked to 
the payment of the debt. 

A resolution by the Senate of West Virginia, in which the House 
of Delegates concurred, was enacted on the twenty-first day of 
February, 1917, in these words: 


“First. — That the Attorney General of the State, with the assist- 
ance of special counsel retained by the New Virginia Debt Commission 
for the purpose, be authorized and directed to appear to and make 
appropriate defense against said rule for and on behalf of the State of 
West Virginia, the Legislature thereof, and the several senators and 
delegates constituting the membership of its respective bodies. 

“Second. — That in the event the Legislature should not be in 
session at the time of the rendition of the Court’s judgment upon the 
mandamus, the Governor is requested, whether that judgment be for 
or against the State of West Virginia, to convene the Legislature in 
special session as soon as may be, for the purpose of doing without 
delay what should be done in the premises.” 


In the answer on behalf of the Legislature of West Virginia 
was embodied a motion to quash the rule which had been awarded 
against the defendants herein to show cause why a writ of man- 





NO 241 U.S. 532. 
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damus should not be issued. This motion rests upon an assertion 
in effect that (1) the Court has no power to compel the legislature 
to levy a tax for the purpose of liquidating said decree; that (2) 
the Court has no power to enforce the judgment by it rendered; 
and that (3) the issuance of a writ of mandamus would be con- 
trary to the principles and usages of law. 

No fact was averred in the motion which had not been the 
subject of consideration by the Court antecedently to its entry 
of its final decree, excepting an averment that on the first of March, 
1784, a deed to Congress, ceding all the territory of Virginia north- 
westward of the Ohio River in the United States, had been de- 
livered upon the following conditions: 


“That all the lands within the territory so ceded to the United States, 
and not reserved for, or appropriated to, any of the before-mentioned 
purposes, or disposed of in bounties to the officers and soldiers of the 
American Army, shall be considered as a common fund for the use and 
benefit of such of the United States as have become, or shall become, 
members of the confederation or federal alliance of the said States, 
Virginia inclusive, according to their usual respective proportions in 
the general charge and expenditures, and shall be faithfully and bona 


fide disposed of for that purpose, and for no other use or purpose what- 
soever.” 


It was not averred that any claim of this nature had been pre- 
sented to the State of Virginia antecedently to the entry of the 
final decree, nor that any money on account thereof had ever 
been received, or would be received by the State of Virginia; but 
it was asserted that “Congress seems to have donated many of 
these lands and much of the proceeds thereof to purely local pur- 
poses not contemplated by the deed of cession, but actually con- 
trary to its terms;” and that a large sum was due and payable 
from the Government of the United States to the State of Virginia 
“in which West Virginia should share in the same ratio that she 
is compelled to contribute to the payment of Virginia’s debt, 
that is to say, she should receive 23) per cent thereof.” The 
claim is stated to be “‘based upon information and belief,” and 
whether or not it amounts to more than another dilatory plea 
on the part of West Virginia, is entirely apart from the subject 
here under consideration, and therefore will not be analyzed. 

In view of the answer of West Virginia, which stated that it 
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had no property subject to execution, and of its claim that the 
Court cannot bring about a payment of its decree by the issuance 
of writ of mandamus or of any other process, the record as it now 
stands, awaiting the decision of the Supreme Court, presents this 
question: 


“Tf, as the result of a controversy between two States, a decree is 
entered by the Supreme Court against one, in favor of the other, is the 
Court unable, despite the pecuniary ability of the debtor, to compel 
payment?” 


From the study which we have just made of the Federal Judicial 
Power under the Constitution and the decisions of the Supreme 
Court construing this power, there can be no doubt as to how 
this question must be answered. It must be answered in the 
negative. The Court has proceeded thus far because judicial 
power so to do has been expressly vested in it by the Constitution. 
It was necessary for it to enter its decree in favor of the plaintiff 
or of the defendant State. The decree which was entered was in 
performance by the Court of a duty imposed upon it. The matter 
of compelling a State to do its duty is a judicial one. As such it 
was expressly conferred upon the Court. The duty of the State 
of West Virginia is to liquidate the decree. It can do this by the 
exercise, through its Legislature, of its power to levy a tax, or to 
create a bonded indebtedness. The exercise of this power, so far 
as regards the Court and its decree, is a duty, and it is funda- 
mental to distinguish between a discretion to do or not to do a 
particular act, with no compulsion to do one thing or the other, 
and a discretion to do one of two things, with a duty to select. 
The remedy by which the duty can be compelled to be performed 
is an ordinary judicial remedy. The sum and substance of West 
Virginia’s attempts to refute this fundamental principle of the 
law is that the same final writs lie against States that lie against 
individuals, and they may fail of their object in the one case as 
well as in the other, but in each the limit of judicial power is the 
same. West Virginia asserts that the soundness of this contention 
is borne out by the fact that no decision has done more than effectu- 
ate — not invade or coerce — the legislative will. 


“Parliamentary duties,” she declares, “have never been interfered 
with by the judicial department of the government of any English 
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speaking people; and, although our dual government presents a peculiar 
situation, yet we are a people with a written Constitution, and the duality 
of that government has been hedged about by express provisions. A 
State that seeks a judgment against another and the enforcement 
thereof must not only keep within the terms of the Constitution, but must 
keep as well within the theory of our government, and any writ that 
destroys the integrity of the States is just as much anathema as any 
failure of the writ would be the other way. The whole world is in a 
state of ferment, and the only people therein who have any hope at 
all are those who have a written Constitution, lived up to. Implica- 
tions are not well understood by common folks, and the stretch of the 
letter by implication, to the end that delegated power may swell its 
bounds beyond the rights reserved, would, we fear, be not only-violative 
of the letter, but destructive of the spirit, and disastrous in the end.” ™ 


There is, of course, in a sense, a distinction between enforcing 
a decree against a State for the payment of money, and one for 
the performance of an act of such other nature, the coercion of 
which might be said to attaint the sovereignty of the State. But 
even this distinction is political, not legal, and in spite of all that 
has been said to the contrary on behalf of West Virginia, there 
is no judicial precedent except the Dennison Case, which con- 
troverts the supreme power of our highest Court to enforce obedi- 
ence to its order in the present situation. As has been demon- 
strated, Chief Justice Taney’s reasoning in the Dennison Case is 
also political, not legal, and therefore it is believed that should 
the Supreme Court allow it to control in the Virginia-West 
Virginia controversy, if West Virginia persists longer in her resist- 
ance, such admission of impotence would be not merely unreasonable 
and unfortunate from a practical point of view, but unwarranted 
under the Constitution. The cloak of judicial immunity would 
be cast upon a State’s repudiation of its debts. 

William C. Coleman. 





m Reply Brief of West Virginia, March 23, 1917, 6-7. 
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MONOPOLIZING AT COMMON LAW AND UNDER 
SECTION TWO OF THE SHERMAN ACT 


ECTION two of the Sherman Act, the section dealing with 

monopolizing and attempts to monopolize, has had an unfortu- 
nate history. Although in terms it applies to individual offenses, 
and to amy part of the commerce among the States, in practice 
it is seldom used as the basis of action except in connection with 
a general charge of combination or conspiracy, or in cases where 
a relatively large proportion of, or widely ramified commerce 
among the States is involved. This situation is unfortunate in 
two respects: In the first place it restrains the Government from 
proceeding against evils as such where they may be found to 
exist, and in the second place it furnishes a constant temptation 
to resolve into conspiracies, subject to punishment or dissolution, 
combinations or associations which in some respects at least may 
be performing a distinct service. It is the object of this paper 
to explain how this situation has arisen and to show that the 
difficulty results from a too narrow construction of the section 
rather than as a necessary consequence from its language; and it 
will be helpful to direct attention at the outset to certain pecu- 
liarities in the structure of the act. 

Let it be observed that section one deals with every contract, 
combination, etc., in restraint of trade or commerce among the 
several States or with foreign nations, and that the precise language 
of section two is as follows: 


“Every person who shall monopolize, or attempt to monopolize, 
or combine or conspire with any other person or persons, to monopolize 
any part of the trade or commerce among the several States, or with 
foreign nations, shall be deemed guilty of a misdemeanor, and, on 
conviction thereof shall be punished by fine not exceeding five thousand 
dollars, or by imprisonment not exceeding one year, or by both said 
punishments, in the discretion of the court.”’ 


Section three extends the provisions of section one to the terri- 
tories and the District of Columbia, but makes no reference to 
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the provisions of section two. Again, section six subjects to con- 
demnation property which is subject to section one, and in course 
of transportation, but like section three makes no reference to 
the provisions of section two or to property held thereunder. 
While these apparent discrepancies, resulting from the failure in 
any part of the act to prohibit monopolization or attempts to 
monopolize in the territories and the District of Columbia, and 
the failure to provide for the seizure of property which has been 
monopolized not only in the territories and the District of Colum- 
bia, but also among the states and with foreign nations, have not 
entirely escaped remark, no definite attempt, so far as the writer 
is aware, has ever been made to explain them. An interpretation 
of section two to be acceptable must meet this difficulty, and its 
soundness may be judged by the degree in which it does so. 


Section Two was Designed to Incorporate the Provisions of the 
Common Law Protecting the Freedom of Trade into the Law 
of the United States 


“The great thing that this bill does,” declared ‘Senator Hoar in 
discussing this provision in the Senate, “except affording a remedy, is 
to extend the common law principles, which protected fair competition 
in trade in old times in England, to international and interstate com- 
merce in the United States.” 


The occasion for this remark appears from the following extract 
from the record:! 


“Mr. Gray. Before the Senator from West Virginia arose I had 
the bill before me and was about to offer an amendment which was 
directed precisely to the point he has raised, and I shall offer that amend- 
ment now. It is to strike out of section 2, in lines 1 and 2, the words 
‘monopolize, or attempt to monopolize or,’ so that the section shall 
read: 

‘“* Every person who shall combine or conspire with any other person 
or persons to monopolize any part of the trade or commerce among the 
several States, ... .’ 

“We will avoid by that amendment the objection which I think the 
Senator from West Virginia has very pertinently raised. I do not 
know what definition the courts of the United States have ever given to 
the word ‘monopoly’ or ‘monopolize.’ It is true that, because I 





' Conc. RECORD, vol. 21, 3152. 
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do not know it, it does not follow that they may not have defined those 
terms; but we avoid the danger by this amendment of incorporating in 
the bill words that are not susceptible of exact legal interpretation, 
and we confine the provisions of this bill to an inhibition of the com- 
bination or conspiracy to monopolize, which we all agree should be the 
object of its denunciation. 

“Mr. Hoar. I put in the committee, if I may be permitted to say 
so (I suppose there is no impropriety in it), the precise question which 
has been put by the Senator from West Virginia, and I had that precise 
difficulty in the first place with this bill, but I was answered, and I think 
all the other members of the committee agreed in the answer, that 
‘monopoly’ is a technical term known to the common law, and that it 
signifies — I do not mean to say that they stated what the signification 
was, but I became satisfied that they were right and that the word 
‘monopoly’ is a merely technical term which has a clear and legal sig- 
nification, and it is this: It is the sole engrossing to a man’s self by means 
which prevent other men from engaging in fair competition with him. 

“Of course a monopoly granted by the king was a direct inhibition 
of all other persons to engage in that business or calling or to acquire 
that particular article, except the man who had a monopoly granted him 
by the sovereign power. I suppose, therefore, that the courts of the 
United States would say in the case put by the Senator from West Vir- 
ginia that a man who merely by superior skill and intelligence, a breeder 
of horses or raiser of cattle, or manufacturer or artisan of any kind, 
got the whole business because nobody could do it as well as he could 
was not a monopolist, but that it involved something like the use of 
means which made it impossible for other persons to engage in fair 
competition, like the engrossing, the buying up of all other persons en- 
gaged in the same business. 

“Mr. Kenna. If the Senator will permit me, I should like to ask him 
whether a monopoly such as he defines is prohibited at common law. 
I ask the Senator from Massachusetts whether a monopoly coming 
within the definition which he gives is prohibited at common law. 

“Mr. Hoar. I so understand it. 

“Mr. KENNA. Then why should this bill proceed to denounce that 
very monopoly? 

“Mr. Hoar. Because there is not any common law of the United 
States. 

“Mr. KENNA. There is a common law in nearly every State in the 
Union. 

“Mr. Hoar. I know. The common law in the States of the Union 
of course extends over citizens and subjects over which the State itself 
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has jurisdiction. Now we are dealing with an offense against inter- 
state or international commerce, which the State cannot regulate by 
penal enactment, and we find the United States without any common 
law. The great thing that this bill does, except affording a remedy, is 
to extend the common-law principles, which protected fair competition 
in trade in old times in England, to international and interstate com- 
merce in the United States. 

“Mr. Epmunps. I have only to say, in regard to the amendment 
suggested by my friend from Delaware and the suggestions of the Sena- 
tor from West Virginia, that this subject was not lightly considered in 
the committee, and that we studied it with whatever little ability we 
had, and the best answer I can make to both my friends is to read from 
Webster’s Dictionary the definition of the verb ‘to monopolize.’ 

“¢7, To purchase or obtain possession of the whole of, as a commodity 
or goods in market, with the view to appropriate or control the exclu- 
sive sale of; as, to monopolize sugar or tea.’ 

“Like the sugar trust. One man, if he had capital enough, could do 
it just as weil as two. 

“*¢9. To engross or obtain by any means the exclusive right of, espe- 
cially the right of trading to any place, or with any country or district; 
as, to monopolize the India or Levant trade.’ 

“The old definition. So I assure my friends that although we may be 
mistaken (we do not pretend to know all the law) we were not blind to 
the very suggestions which have been made, and we thought we had 
done the right thing in providing, in the very phrase we did, that if one 
person alone instead of two, by a combination, if one person alone, 
as we have heard about the wheat market in Chicago, for instance, did 
it, it was just as offensive and injurious to the public interest as if two 
had combined to do it.” 


In a later discussion in the House,? Mr. Culberson explained the 
section as follows: 


“Tt is provided by the bill that any person who shall monopolize or 
attempt to monopolize, or combine or conspire with any other person or 
persons to monopolize any part of the trade or commerce among the 
several States, or with foreign nations, shall be deemed guilty of a 
misdemeanor. This is a very important and far-reaching provision. I 
will read to the House what appears to be Webster’s definition of a 
monopoly: 

“To engross, to obtain by any means exclusive right of trade to any 
place or within any country or district, as to monopolize the trade.’ 





2 Conc. REcorD, vol. 21, 4090. 
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“That is the definition as given by Webster. Every person, there- 
fore, who shall attempt to monopolize, to engross, or to obtain by any 
means exclusive control of interstate trade to any place, or within any 
country or district, will be guilty of a misdemeanor under the provisions 
of the bill. I need only say that there are many cases within our obser- 
vation in which combinations have succeeded in monopolizing, in part at 
least, trade between localities in different States. It is to be hoped that if 
this measure becomes a law an end may be put to such practices and the 
people relieved of extortion which the destruction of competition always 
produces.” 


In the light of the remark of Senator Hoar and the surrounding 
discussion, as set forth above, it will readily be seen that the dis- 
crepancies noted in the structure of the Act are apparent rather 
than real when it is once perceived that the purpose of the section 
was not to create new crimes, not to announce new doctrines, 
but simply to give the old doctrines as wide an application as 
was possible and consistent with the limited jurisdiction of the 
United States. 

It is well known that as a general rule the common law has 
been expressly adopted as the rule of decision in the courts of the 
territories of the United States, except in so far as it is inapplicable 
or inconsistent with Acts. of Congress, or of the territorial legis- 
lature. The provisions of one of the fundamental laws of the 
Territory of Arizona is probably typical of similar laws in the 
other territories; declaring that 


“The common law of England so far as it is consistent with and 
adapted to the natural and physical condition of this Territory and the 
necessities thereof, and not repugnant to, or inconsistent with, the Con- 
stitution of the United States, or bill of rights, or laws of this Territory, 
or established customs of the people of this Territory, is hereby adopted 
and shall be the rule of decision in all the courts of the Territory.” * 


Similar remarks apply to the District of Columbia. The common 
law and early English statutes, which were adopted by the Con- 
stitution of Maryland, are in force in the District of Columbia, 
except in so far as they have been expressly or impliedly abrogated 
by Act of Congress. 


* Pyeatt v. Powell, 51 Fed. 551; Browning v. Browning, 3 N. M. 659; First 
National Bank ». Kinner, 1 Utah 100. 


* Act 68, Laws of Territory; Luhrs v. Hancock, 181 U. S. 567, 570. 
» Kendall v. United States, 12 Pet. 524, 614. 
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The territories and the District of Columbia, therefore, were 
already subject to the common law. Every person who monopolized 
or attempted to monopolize trade or commerce in those juris- 
dictions was, in the conception of the framers of the Sherman 
Act, already subject to punishment under the ancient principles. : 

The situation with reference to the provisions of section one 
was different. Congress was under the impression that by that 
section it was making illegal certain contracts, etc., which thereto- 
fore had not been considered illegal under the common law. Con- 
sequently, if such contracts, etc., were to be made illegal in the 
territories, and in the District of Columbia, it was necessary 
expressly so to provide. 

This purpose the act as framed was adapted to achieve. Sections 
one and two apply to that commerce which is within the scope 
of the commerce clause of the Constitution, and section three to 
that commerce over which the Federal Government has juris- 
diction by virtue of its sovereignty. 


The Freedom of Trade at Common Law was Protected by the 
Provisions against Engrossing, Forestalling, and Regrating 


“Trade and commerce have ever been deemed by legislators, objects 
of the highest importance, those branches thereof especially, which con- 
cern articles necessary for the sustenance of man. Attempts to interrupt 
or impede commerce of this kind, have in all ages and in all nations, 
by common consent, been resisted and guarded against.” ® 


A brief sketch of the nature and history of the law against 
engrossing, forestalling and regrating must make it evident that 
these were the provisions above all others which “protected fair 
competition in trade in old times in England.”’ Much confusion 
has surrounded the use of these terms from the failure to perceive 
that they do not describe separate offenses, but merely different 
phases of one offence, 7. e., violation of the freedom of trade, while 
engrossing is the term that has survived in modern usage and 
that was employed by Congress. 

Forestalling is the term that has the longest history, having 
done service for a considerable period to designate what was 
later described by the three words together. 





6 ILLINGWORTH, AN INQUIRY INTO THE LAws, ANTIENT AND MODERN, RESPECTING 
FORESTALLING, REGRATING, AND INGROSSING (London, 1800), 1. 
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“In ancient time,” says Coke, “both an ingrosser and regrator were 
comprehended under forestaller.”’ 7 


This broad usé of the word is well illustrated by the Lombard’s 
case, printed below,® “whereby it appeareth, that the attempt by 
words to inhaunce the price of merchandise was punishable at 
law and did sound in forestalment,”’® and by the proceedings of 
the Leet in the ancient town of Norwich in the thirteenth and 
fourteenth centuries where John Janne is amerced 


“because he forbars the men of the city from the purchase of tallow, 
whereby the market is diminished;’’ Ranulph, the fish-monger, “‘ because 
he went outside the town by Carrow to meet a boat full of fish and there 
he bought it contrary to the proclamation against the heighening” of 
the market of Norwich;”’ John de Gaywood, taverner, because he “fore- 
stalled so many eggs in the market that he filled 28 barrels at divers 
times and sent them out of the kingdom to foreign parts, and likewise 
forestalled butter and cheese to a large amount, whereby there accrued 
great dearness of victuals in the city and that for four years;” and Roger 
Calf because he was “wont to buy oysters by forestalment in divers 
boats, so that when one boat is at the Staith for the sale of (oysters) 
another boat or two shall be at Thorpe until the first boat is emptied 
and sold, and then the rest of the boats come up for sale; and whereas 
the common people !! (were wont) to have 100 oysters for 13d. Roger 
sells them for 2d. or 3d. (elsewhere).” ! 


In the earliest statute on the subject, forestalling only is men- 
tioned: 





7 3 INST. 195, 196. 

8 Lis. Assis. 276, pl. 38 (1368); BEALE, CASES ON CRIMINAL Law, 3 ed., 1079. 
A Lombard was indicted in London for concealing the customs of our Lord the King, 
and for divers other things; and presentment was also made against him, that he 
had procured and promoted the enhancing of the price of merchandise. And judg- 
ment for him was prayed because this was not forestalling, nor could it sound in fore- 
stalling; and since it did not appear from the presentment that any wrong was actually 
done, he should not be held to answer. And non allocatur; for KNIVET said, that 
certain persons (whom he named) came into the neighborhood of Coteswold, and in 
deceit of the people said that no wool could cross the sea in the next year, there were 
so many wars in those parts; by which they depressed the price of wool. And they 
were brought before the King’s Council, and could not deny it; wherefore they were 
put to fine and ransom before the King. And 30 in this case. Wherefore he pleaded 
not guilty, &c. 

® CoKE, 3 Inst. 196. 

10 A local word, pronounced “ haining,”’ and meaning “ raising the price.” 

1 The original word is communitas, better translated, “the public.” 

2 LEET JURISDICTION IN Norwicu (Selden Society), 30, 47, 63, 65. 
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“But especially be it commanded on Behalf of our Lord the King, 
that no Forestaller be suffered to dwell in any Town, which is an open 
Oppressor of poor People, and of all the Commonalty and an Enemy of the 
whole Shire and Country, which for Greediness of his private Gain doth 
prevent others in buying Grain, Fish, Herring, or other Things to be sold 
coming by Land or Water, oppressing the Poor, and deceiving the Rich, 
which carrieth away such things, intending to sell them more dear; (2) 
the which come to Merchants Strangers that bring Merchandise, offering 
them to buy, and informing them that their goods might be dearer sold 
than they intended to sell, and an whole Town or a Country is deceived 
by such Craft and Subtelty; (3) He that is convict thereof, the first Time 
shall be amerced, and shall lose the Thing so bought, and that according 
to the Custom and Ordinance of the Town; (4) he that is convict the 
second Time shall have Judgement of the Pillory; (5) at the third Time he 
shall be imprisoned and make Fine; (6) the fourth Time he shall abjure 
the town. And this Judgement shall be given upon all Manner of Fore- 
stallers, and likewise upon them that have given them Counsel, Help or 
Favour.” * 


The ancient ordinances and by-laws of London, as recorded 
in the Liber Albus, many of which ante-date Magna Carta, contain 
numerous provisions in condemnation of forestalling, but engross- 
ing, as such, is not mentioned. 

The modern learning concerning regrating, forestalling and en- 
grossing dates from a much later period — the enactment of 5 and 
6 Edw. VI, c. 14 (1552), repealed in 1772 by 12 Geo. III, c. 71. 
The statute bears internal evidence of a growing confusion as to 
the nature of the crime of forestalling, a confusion probably due 
to the changing economic structure following the discovery of 
America, and the absence of an enlighted analysis and statement 
of legal principles. It begins with a recital that: 


“Albeit divers good statutes heretofore have been made against 
forestallers of merchandises and victuals yet for that good laws and 
statutes against regrators and ingrossers of the same things, have not been 
heretofore sufficiently made and provided, and also for that it hath 
not been perfectly known what person should be taken for a forestaller, 
regrator, or ingrosser, the said statutes have net taken good effect, 
according to the minds of the makers thereof; Therefore be it enacted, 
ss 





#8 As printed in 1 Stat. AT LARGE (Ruffhead ed.), 188, chap. ro. Referred to 
period Hen. III (1216)-Epw. II (1307), but probably a mere codification of long 
practice. 
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The statute then continued at great length in an attempt to 
define the particular circumstances under which forestalling, 
regrating, and engrossing should constitute offenses. The frame of 
the act was unscientific, and there were provisions and exceptions 
without number. The wonder is not that the law was eventually 
repealed, but that it remained on the statute books and was en- 
forced for more than two hundred years. 

Very few writers have gone back of this statute in their study 
of engrossing, forestalling, and regrating, and because of the repeal- 
ing Act it is assumed by many that these terms have no significance 
or application under modern conditions. They are assumed to 
refer to buying at wholesale and selling at retail, or to the common- 
place operations of middlemen. The following summary probably 
represents the view which is currently accepted: 


“The Three Offences. — The three offences of regrating, forestalling 
and engrossing attempt to cover broadly: 

“‘t. The purchase by middlemen of certain necessaries of life on their 
way to market. 

“2. The purchase by middlemen of certain necessaries of life which 
have already arrived in market, and the selling of the same again in 
the same market or within four miles thereof. 

“3. The buying or contracting for by middlemen of certain neces- 
saries of life while in the hands of the producers with the intent to sell 
the same again. 

“In short, the statute makes it a criminal offence for any person 
to either buy or contract for certain necessaries of life while the same 
are in the hands of the producers with the intent to sell the same again, 
or while said necessaries of life are on the way to market, or after they 
have reached the market.” ™ 


Blackstone’s statement as to the nature of the offenses is of 
particular interest because of its influence upon American legis- 
lation and legal thought, and the fact that it was written about the 
time that the old statutes were repealed: 


“The offence of forestalling the market is also an offence against 
public peace. This, which (as well as the two following) is also an offence 
at common law (2 Hawk. P. C. 235) is described by statute 5 and 6 
Edw. VI, c. 14, to be the buying or contracting for any merchandise 
or victual coming in the way to market; or dissuading persons from 





4 Eppy, COMBINATIONS, vol. 1, 48. 
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bringing their goods or provisions there; or persuading them to enhance 
the price, when there; any of which practices make the market dearer 
to the fair trader. 

“Regrating is described by the same statute to be the buying of corn, 
or other dead victual, in any market, and selling it again in the same 
market, or within four miles of the place. For this also enhances the 
price of the provisions, as every successive seller must have a successive 
profit. 

“‘Engrossing was also described to be the getting into one’s possession, 
or buying up large quantities of corn, or other dead victuals, with intent 
to sell them again. This must of course be injurious to the public, 
by putting it into the power of one or two rich men to raise the price 
of provisions at their own discretion. And so the total engrossing of 
any other commodity, with intent to sell it at an unreasonable price, 
is an offence indictable and finable at the common law. (Cro. Car. 232.) 
And the general penalty for these three offences by the common law 
(for all the statutes concerning them were repealed by 12 Geo. III c. 71) 
is, as in other minute misdemeanors, discretionary fine and imprison- 
ment. (1 Hawk. P. C. 234.) Among the Romans these offences and 
other malpractices to raise the price of provisions, were punished by a 
pecuniary mulct. ‘Poena viginti aureorum statuitur adversus eum, qui 
contracannonam fecerit, societatemve coierit quo annona carior fiat.’” © 


Based upon the data before them, the editors of the records of 
Norwich, cited above, define the offenses and the less well-known 
term, “forbarring,”’ as follows: 


“Forbarring was stopping goods from entering or from being exposed 
in, the market, with a view to selling them outside the city, thus diminish- 
ing the supply. Forestalling was intercepting goods outside the city in 
order to sell-them at a higher price in the market, thus raising the market 
price. Regrating was buying in the market to re-sell in smaller quanti- 
ties. This was permitted under certain conditions.” 


Useful for the purposes of comparison is the statement of Gras: 


“One of the commonest of early offences on the part of those dealing 
in corn was engrossing. This term has often been defined, but its mean- 
ing was never clear because it had no single technical application. It 
referred to monopolizing the supply of a commodity in any way, whether 
by forestalling ot by regrating. It also had a particular meaning, given 
it by statute, to get into one’s hands, ‘any Corne growinge in the feildes.’ 
This seems to have been the nearest approach to a technical definition. 





18 COMMENTARIES, Book 2, chap. 12. 16 Supra, note 12. 
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Finally, to engross was to deal in many kinds of commodities instead 
of only one. 

“To forestall was to go out beyond the borough or market town to 
buy goods coming to market. This was prohibited in the Anglo-Saxon 
period, and, indeed, seems to have been the earliest form of market 
monopolizing, or engrossing in the general sense, that was put under 
the ban of the law. The corn trade, however, is not specified in this early 
law which was perfectly general in application. But in thirteenth century 
laws the forestalling of corn is specifically mentioned. The objection 
to forestalling was that it undermined the public and open market and 
tended to raise prices, and also that it resulted in a loss of local revenue 
when the forestaller was a burgess and the seller of the goods a stranger, 
for while the latter was subject to town tolls, the former was not. 

“Akin to forestalling, and at times confused with it, was regrating. 
This was the purchase of goods for sale in the same or a nearby market. 
It was prohibited locally from at least the thirteenth century onward. 

“For centuries such attempts to monopolize the local market were 
met by local regulations and national legislation, which continued down 
to modern times.” 


The foregoing attempts at definition show the difficulty of 
drawing any hard and fast line between the three terms, and 
the reason is self-evident. The words are in reality different terms 
for the same offense looked at from different angles. The essence 
of the offence consisted in the deliberate manipulation of prices 
and markets by practices outside the due course of trade, and 
whether engrossing, forestalling, and regrating constituted an 
offence could only be determined from a consideration of all the 
surrounding circumstances. 

Forestalling could be accomplished by engrossing and regrating, 
regrating by forestalling and engrossing, and engrossing by fore- 
stalling and regrating. The words, or at least two of them, were 
used together more frequently than otherwise in describing an 
offence. Engrossing directed attention to the quantity, fore- 
stalling to the diversion or interruption of goods in the course of 
transit to the market, and regrating to buying to sell again in the 





17 EVOLUTION OF THE ENGLISH CoRN MARKET (Harv. Univ. Press, 1915), 130. 

18 SELECT PLEAS IN THE STAR CHAMBER (Selden Society), vol. 2, 218, note: ‘“‘ In- 
grossing and regrating’ which are always coupled together, appear to describe two steps 
of what was substantially the same transaction. The ingrosser bought goods whole- 
sale with a view to regrating, that is, selling them again wholesale, ‘Regrator denotes 
him that buys or sells anywhere the victuals in the same market or fair.’ ” 
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same market — conduct which was unprofessional and unfair when 
the purpose of the market was taken into account. 

Blackstone is evidently right in emphasizing the common feature 
of enhancement of prices, Gras in laying stress upon monopolizing, 
and Stephens in describing the three things as one offense. As 
the latter says: 


“Forestalling, ingrossing and regrating was the offence of buying up 
large quantities of any article of commerce for the purpose of raising 
the price. The forestaller intercepted goods on their way to market 
and bought them up, so as to be able to command what price he chose 
when he got to the market. The ingrosser or regrator — for the two 
words had much the same meaning — was a person who, having bought 
goods wholesale, sold them again wholesale. This was regarded as a 
crime.” 


Engrossing, Forestalling and Regrating Constitute Offenses under 
the Common Law at the Present Time 


The statute of 5 and 6 Edw. VI, says Wharton: 


“was brought with them by the English colonists who settled in North 
America, and though in its details, e. g., in prohibiting purchase by 
middlemen in the cheapest market and selling in the dearest, it is in 
conflict with the sound and healthy system of political economy, it is 
in one point a recognition of common law principle which it is important 
here specifically to enunciate. 

“While one must regard the provisions of the Roman and English 
statutes against middlemen and commission merchants as obsolete; 
and while in England the statute of 5 and 6 Edw. VI has been repealed 
by 12 Geo. III, c. 71, yet, entirely apart from these statutes, we must 
hold it to be indictable, on general principles of common law, to engross 
‘and absorb any particular necessary staple or constituent of life so as to 
impoverish and distress the mass of the community for the purpose of 
extorting, by terror or other coercive means, prices greatly above the 
real value. Questions of this kind have usually come before the courts 
on indictments for conspiracy; for it is by conspiracies that extortions 
of this kind are generally wrought. But on an indictment against an 
' individual for buying up all the grain or other necessary staple so as to 
produce a famine in the market, and thus to obtain grossly extortionate 
prices, wrung through a sense of misery from the community, the offence 
may be held indictable at common law. For not merely is the extortion 





19 HISTORY OF THE CRIMINAL LAW OF ENGLAND, chap. 10, 199. 
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to be taken into account, but the terror as to the future, and the misery 
at the present, which are thus inflicted on a community at large. But 
to sustain such a prosecution, the commodity must be a necessity, it 
must be absorbed by the monopolizer, and the prices must be unjustly 
extortionate.” ” 


Even in England where the repealing statute of 12 Geo. III 
was operative, the courts continued to punish engrossing, fore- 
stalling, and regrating under the common law until the passage 
of 7 and 8 Vict., c. 24 (1844), whereby prosecutions under the 
common law were expressly prohibited, but as recently as the 
Adelaide Steamship Company, Ltd., case #4 the court took oc- 
casion to observe that even the Victorian statute did not apply 
to the Colonies. 

The decisions of a number of American state courts, including 
Rhode Island and Texas, expressly recognize engrossing and 
regrating as existing offenses, and the Mississippi Antitrust Act 
refers to combinations, etc. “‘To engross or forestall a commodity,” 
while forestalling, engrossing, and regrating are in terms still 
prohibited by the Georgia Code. 


Congress used Language Adapted to Descrite the Common-Law 
Offenses, and Section Two ought to be Construed to Include 
Them 


The word ‘‘monopoly” does not occur in the text of the Sherman 
Act, and as Chief Justice White noted in the Standard Oil case,” 
it is not “monopoly” but ‘“monopolizing” that is prohibited. 
There is not now and never was a common-law offense known as 
‘“‘monopoly”’ apart from all considerations of subject-matter and 
means employed. The statute of 21 James I, which is often errone- . 
ously assumed to have prohibited monopolies was of a political 
nature and was aimed at abuses of the royal prerogative. The 
Act itself expressly provides that it shall not be prejudicial to any 
grant of privilege, power or authority whatsoever theretofore 
made or confirmed by an act of Parliament, nor was it to be prej- 
udicial to the grants, charters or customs of the City of London 
or any town: ‘‘or unto any corporations, companies or fellowships 
of any art, trade, occupation or mystery, or to any companies or 





20 CRIMINAL Law, 11 ed., §§ 2210, 2211. "1 1913, A. C. 781. 
2 United States v. Standard Oil Co. of N. J., 221 U. S. 1, 62. 
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societies of merchants within this realm, erected for the main- 
tenance, enlargement or ordering of any trade or merchandize,”’ 
nor to the fellowship and guild of Newcastle ‘“‘for or concerning 
the selling, carrying, lading, disposing, shipping, vending or trading 
of or for any sea-coals, stone-coals, or pit-coals, etc. . . .” 

Had Congress intended to deal with monopoly in the concrete, 
the failure to extend the provisions of section two to section six, 
as above noted, would be wholly inexplicable. On the other hand, 
if it be assumed that Congress intended to deal with the common- 
law offenses, the reason for the apparent omission in section six 
becomes evident. In this view a person to be guilty under section 
two need not acquire property. 

It is the practice or practices of monopolizing that are condemned, 
and those practices might or might not result in the acquisition 
of property which could safely be condemned and seized. For 
example, in the course of monopolizing, a person may acquire 
property at a fair price and in the regular course of trade, but with 
the illegal intent to protect the price of property already in the 
market which he has previously acquired in a legal manner, and 
likewise for a fair price. 

Had Congress wished to extend section six to the property 
of persons within the scope of section two, it would have had 
great difficulty in determining or specifying which parcel of prop- 
erty should in a given case be condemned and seized. On the 
other hand, if section two were construed to mean acquiring a 
monopoly or attempting to acquire a monopoly, this difficulty 
would not exist, and the failure to extend the provisions of section 
two to section six could only be regarded as a mistake and an over- 
sight in draftsmanship. 

The word “‘monopolize” was a suitable term for describing the 
common-law offenses. The term ‘engrossing’ alone was not 
satisfactory, for, as has been noted, the circumstances had to be 
taken into account in determining whether mere forestalling, 
engrossing and regrating should be held to violate the common 
law. ‘‘Monopolize,” on the other hand, indicated the evil as such, 
not the mere possession of a monopoly, but the commission of 
those acts of extortion and oppression which brought the monopo- 
lists of Elizabeth into disrepute, by the enhancement of prices 
and the interference with the freedom and due course of trade. 
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As shown below,” this use of the words, ‘“monopolizer,” and 
“‘monopolizing,” as synonymous with the manipulation of prices 





% Murray’s Enciisn Dictionary in its definition of “Monopolizer” gives the 
following illustration of usage in the year 1651: “ Monopolizers, who were called en- 
grossers, forestallers and regrators, and many others who were punishable by 
imprisonment and the pillory.” 

In the Appendix to ILLmINGwortH’s STUDY ON FORESTALLING, etc., supra, note 6, 
are to be found numerous petitions addressed to the House of Commons in the second 
half of the eighteenth century, wherein engrossers, forestallers and regrators are 
referred to as monopolizers. 

In the town of Boston during the Revolutionary period there is the like usage, and 
we find the phrases, “ monopolizing and forestalling,” “‘monopolizers and forestallers,”’ 
“‘forestallers, engrossers and monopolizers,” etc. The Massachusetts statute referred 
to by Chief Justice White in the Standard Oil case, wherein as he points out,monopoly 
and forestalling are spoken of as the same thing, is described in these records as the 
““Monopolizing Act.”’ The report of the committee appointed by the Town of Boston 
in 1779 to investigate is of peculiar interest in this connection because of its definite 
statement of fact. 

“The Committee of seven appointed, to Enquire into the Conduct of Forestallers 
Engrossers and Monopolizers, and to ascertain Facts — Reported in part 

“That on or about the fourteenth of January last, Matthew Fairservice purchased 
a quantity of Rum and Sugar at Salem and Marblehead that he gave forty Pounds 
for the Sugar p. Hundred, and thirteen Dollars p. Gallon for the Rum 

“That about the same time John Fairservice purchased a large quantity of Sugar, 
for which he says he gave £45.- and £47. 10/p hundred, and sold them for £58.—p 
hundred which gave him an extravagant Profit of £10:10/ and £13.-p hundred; 
which obliges the Poor Consumer to pay a still Greater price to the Retailer, by 
means of which engrossing your Committee look upon the Town greatly injured 

“That one Sampson Reed a Stranger is suspected of Engrossing and Forestalling 
the Necessaries of Life — that in a particular Manner he has monopolized a great 
quantity of Glass, for a Considerable quantity of which he did not give £30.-p 
Box and sold it for £100-p Box — that he has had twenty four Boxes of Window 
Glass in halves, some of which he has sold for ten Shillings a Square, to the great 
determent of the Community 

“*That your Committee are seeking proof against Sundry others and shall be 
ready to Report at an Adjournment or some future Meeting.’” Boston Town Records 
(1779), 44- 

Malynes in his LEx MErcarortA, published in 1622, draws attention to the relation 
between “displeasing” monopolies and engrossing, forestalling, and regrating. He 
says: 

“Monopolies are somewhat displeasing, because the property of them is commonly 
to ingross things to an ill end, increasing the price thereof disorderly, drawing a general 
benefit to a particular, diverting the course of Traffick. . . . 

“The Civilians have made the Latine word Monopolium borrowed from the Greek, 
to be less understood, because of their many definitions thereof; which made me to 
treat of Associations, Monopolies, Ingrossings, and Forestalling, as having affinity 
one with another, and to describe them in divided manner, as also to note their co- 
herence, as followeth. For an Association, Company, or Society may become a 
Monopoly in effect; when some few Merchants have the whole managing of a Trade, 
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by practices outside the due course of trade, and with the old 
offenses of engrossing, forestalling, and regrating was wide-spread 
in the seventeenth and eighteenth centuries and represents, it is 
submitted, the sense in which ‘‘monopolize”’ is employed in the 
Sherman Act. 

In King v. Waddington,™ which was an indictment under the 
common law, Lord Kenyon, in sustaining a conviction makes 
no distinction between engrossing, monopolizing, and the raising 
of prices, as the following extract indicates: 


“Again, it is urged that the quantity purchased cannot constitute 
the offence of engrossing, unless it\bear such a proportion to the con- 
sumption of the whole kingdom as will affect the general price. This 
objection is new to me; but if the opinions of Lord Mansfield, Mr. Justice 
Dennison, and Mr. Justice Foster are deserving of attention, there is as 
little in that objection as in the rest. I well remember an information 
moved for before them against certain persons for conspiring to monopo- 
lize or raise the price of all the salt at Droitwich. They had no doubt 
of its constituting an offence, although it was not pretended that these 
persons had endeavoured to engross all or any considerable part of the 
salt in the Kingdom. Nor was it questioned but that the monopolizing 
of salt was an offence at common law. If, then, hops are become a 
necessary ingredient, though only for preserving the common drink of 
the people, they must be deemed a necessary of life and a victual, the 





to the hurt of a Commonwealth, when other merchants are excluded to negotiate with 
their stocks to vent the Commodities of the realm with reputation, according to the 
word Mévos Solus, and Iorro Vendo, to sell alone. And as this is done many times by 
one Merchant, for one kind of Commodity, be it Corn, Salt, Oil, Wools, and the like; so 
may it be done by a Society of Merchants continually, under the colour of Authority. 
Albeit that there be no combination to limit any certain prices for the sale of Com- 
modities in the particular of one Merchant or more Merchants agreed together to buy 
up a Commodity, it may be called a Forestalling. As one Dardanus did, whereof 
(as we have said) the name Dardanarli was used by the said Civilians, who define them 
to be Qui omnia praemeunt, ut carius vendant, That Forestall or buy up things, to the 
end that they should sell them dearer. . . . 

“The truest definition of a Monopoly therefore is, A kind of Commerce in Buying, 
Selling, Changing, or Bartering, Usurped by a few, and sometimes but by one person, 
and Forestalled from all others, to his or their private gain, and to the hurt and detri- 
ment of other men; whereby of course, or by Authority, the Liberty of Trade, is 
restrained from others, whereby the Monopolist is inabled to set a Price of Com- 
modities at his pleasure.” 

Matynes’ LEx MERCATORIA seems to have been a common possession of business 
lawyers in the time of Marshall. BEveRmDGE, Lire or MARSHALL. Vol. 1, p. 185, note 2. 

* 1 East, 143 (1800). 
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engrossing of which, or committing any undue practices to enhance 
the price to the public, is an offence at common law.” 


If, as the Chief Justice says in the Standard Oil case,* the words 
“to monopolize,” and “monopolize” as used in section two reach 
every act, bringing about the prohibited results, and the principal 
wrong which it was deemed would result from monopoly was the 
enhancement of prices, then it must follow that this section includes 
engrossing, forestalling, and regrating at common law, since it 
was this evil that led to the enactment of the old statutes, and that 
lay at the root of the common-law offense of engrossing. 


“The chief evil thought to be entailed by a monopely, whether in 
its strict or popular sense,” says the court in Attorney General of the 
Commonwealth of Australia v. The Adelaide Steamship Co., “was the rise 
in prices which such monopoly might entail. The idea that the public 
are injuriously affected by high prices has played no inconsiderable 
part in our legal history. It led, no doubt, to the enactment of most, 
if not all, of the penal statutes repealed by 12 Geo. III, c. 71. It also 
lay at the root of the common law offence of engrossing, which accord- 
ing to Hawkins’ Pleas of the Crown, vol. 11, bk. 1, chap. 79, consisted in 
buying up large quantities of wares with intent to resell at unreason- 
able prices. It influenced the Courts in their attitude towards contracts 
in restraint of trade. Although, therefore, the whole subject may some 
day have to be reconsidered, there is at present ground for assuming that 
a contract in restraint of trade, though reasonable in the interests of 
the parties, may be unreasonable in the interests of the public if calculated 
to produce that state of things which is referred to by Lindley and 
Bowen, L.JJ. as a pernicious monopoly, that is to say, a monopoly 
calculated to enhance prices to an unreasonable extent.” * 


Finally, the concluding remarks of the Chief Justice in the 
Standard Oil case in his discussion of monopoly leave little doubt 
that section two ought to be construed to embrace the common-law 
offenses. He says:* 


“But as it was considered, at least so far as the necessaries of life were 
concerned, that individuals by the abuse of their right to contract might 
be able to usurp the power arbitrarily to enhance prices, one of the 
wrongs arising from monopoly, it came to be that laws were passed 
relating to offences such as forestalling, regrating and engrossing by which 





% 201 U.S. 1, 61. * 1913, A. C. 781. 
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prohibitions were placed upon the power of individuals to deal under 
such circumstances and conditions, as, according to the conception of 
the times, created a presumption that the dealings were not simply the 
honest exertion of one’s right to contract for his own benefit unaccom- 
panied by a wrongful motive to injure others, but were the consequence 
of a contract or course of dealing of such a character as to give rise to 
the presumption of an intent to injure others through the means, for 
instance, of a monopolistic increase of prices. . . . 

“As by the statutes providing against engrossing the quantity en- 
grossed was not required to be the whole or approximate part of the 
whole of an article, it is clear that there was a wide difference between 
monopoly and engrossing, etc. But as the principal wrong which it was 
deemed would result from monopoly, that is, an enhancement of the 
price, was the same wrong to which it was thought the prohibited en- 
grossment would give rise, it came to pass that monopoly and engrossing 
were regarded as virtually one and the same thing. In other words, the 
prohibited act of engrossing because of its inevitable accomplishment of 
one of the evils deemed to be engendered by monopoly, came to be referred 
to as being a monopoly or constituting an attempt to monopolize.” ”” 


Present Day Application of Section Two in the Light of the 
Common Law 


Since section two applies to individuals and to “any part” 
of the trade or commerce among the States, and the words “any 
part” have been held to have both a geographical and a distribu- 
tive sense, adoption of the views herein advanced would make it 
possible to greatly extend the usefulness of the Sherman Act, and 
to apply it to many if not most of the evils as such, quite apart 
from the question which has so largely engrossed the attention of 
the courts, namely, whether the wrongs complained of could in 
some manner be associated with a combination or conspiracy. 
Especially would this be true if supplemented by closer attention 
to the relation between business and commerce under modern 
conditions and to the scope of the commerce clause.* 

The establishment of conditions under which the forces of 
supply and demand may freely operate must be one of the chief 
reasons for the existence of the Sherman Act, and it would be 
strange indeed if, after these conditions were produced, their 





27 2a1 U.S. 1, 52, 53. 
28 See the writer’s NOTES ON THE FEDERAL POWER TO REGULATE COMMODITY 
Prices UNDER THE COMMERCE CLAUSE, 55 CONG. RECORD, 4008 (June 16, 1917). 
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continued existence were not guaranteed by any of the prohibitions 
of the statute. The case would be analogous to the contradictory 
state of the law illustrated by the failure of the courts to recog- 
nize and enforce the common-law duty of service as against ordi- 
nary businesses until a condition has grown up requiring prosecution 
under the Sherman Act, in contrast with the uniform reliance 
placed upon refusal to serve to sustain such prosecution and upon 
the enforcement of service as a fundamental form of relief. In 
both cases the simple enforcement of the common law from day 
to day would in most cases remedy the evils at their inception 
and the “problem of the Trusts” could never arise or having arisen 
would be no longer formidable.” 

The public injury resulting from regrating, forestalling and 
engrossing is as great today as at any time of history, and it is a 
great mistake to suppose because the marketing and distributing 
system has become more complex, and because under modern 
conditions certain persons now render a real service to the com- 
munity who in former times rendered none, that therefore every 
sort of trade practice is to be tolerated, regardless of whether it 
is or is not in the due course of trade, and of service or detriment 
to the community, as the case may be. For many centuries and 
not improbably for several thousand years, the Ta Tsing Leu Lee *° 
or Penal Code of China—a code which has been described as the 
most comprehensive, uniform, and suited to the genius of the people 
for whom it is designed, perhaps of any that ever existed — has 
dealt with these problems in the manner indicated by the follow- 
ing excerpts: , 





29 See the writer’s “Business Jurisprudence,” 38 Harv. L. Rev. 135, and “‘ Labor, 
Capital and Business at Common Law,” 39 Harv. L. REv. 241. 

% Translated, though not completely, by Staunton London (1810), and as to the 
chapter relating to Markets by A. Lind, Jr. (Leiden, 1887). As its name indicates 
the Ta Tsing Leu Lee was the code of the Manchu dynasty (whose accession took place 
in 1644). According to Lind this code was for the greatest part taken from the code 
of the preceding dynasty, that of the Ming, who, in their turn borrowed it from their 
predecessors, and so on through many dynasties till we reach the Tsin dynasty (third 
century before Christ), when the first regular code of penal laws is reported to have 
been compiled. More ancient codes are still mentioned in the books of history, like in 
that of the Han, translated partly by Andreozzi, from which we learn that already 
the Hia-dynasty (B. c. 2205) had promulgated a penal code. 

The Annamese of French Indo-China adopted the Chinese code almost verbatim 
and have added numerous commentaries. This has been translated into French by 
Philastre in a monumental work of two volumes (new ed., Paris, 1876). 
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“‘Monopolizers and Unfair Traders.** When the parties to the pur- 
chase and sale of goods do not amicably agree respecting the terms, if 
one of them, monopolizing, or otherwise using undue influence in the 
market, obliges the other to allow him an exorbitant profit; or if artful 
speculators in trade, by entering into a private understanding with the 
commercial agent, and by employing other unwarrantable contrivances, 
raise the price of their own goods, although of low value, and depress 
the prices of those of others, although of high value,® in all such cases 
the offending parties shall be severally punished with 80 blows each 
for their misconduct. 

“When a trader, observing the nature of the commercial business 
carrying on by his neighbour, contrives to suit or manage the disposal 
or appreciation of his own goods in such a manner, as to derange and 
excite distrust against, the proceedings of the other, and thereby draws 
unfairly a greater proportion of profit to himself than usual, he shall 
be punished with 40 blows. 

“The exorbitant profit derived from any one of the foregoing unlawful 
practices, shall, as far as it exceeds a fair proportion, be esteemed a 
theft, and the offender punished accordingly, whenever the amount 
renders the punishment provided by the law against theft more severe 
than that hereby established and provided. The offender shall not 
however be branded as in other cases of theft.” 

“Extortion of Loans and Unfair Sales. When any superintending 
officers of government, or any other persons in official situations, avail 
themselves of the influence of their authority, or any private individ- 
uals, of their personal strength and resources and by means thereof 
extort loans of the goods or money of the inhabitants of their districts, 
they shall be punished proportionately to the estimated value of the goods 
or money borrowed, according to the law against bribery to do an act 
which is in itself lawful; but when actual force and violence is used, 
the offenders shall be punished proportionately to the amount according 
to the law against bribery for unlawful purposes. In each case, the punish- 
ment of persons without salaries shall be less by one degree. The articles 
borrowed shall be restored without reserve or delay to the owners. 





31 The literal meaning of this title, translated by Lind as “Monopolizing” of the 
Market, is according to that author, “‘To put a constraint upon” the Market. Philastre 
translates it, “Des Manoeuvres ou Pressions dans des Actes de Commerce.” 

82 Compare section 198 of the constitution of Kentucky requiring the legislature 
to enact laws to prevent trusts, etc., from combining “to depreciate” below its “real 
value,” any article, or “to enhance” the cost of any article above its “real value.” 
Dealing with this provision and statutes passed thereunder in International Harvester 
Co. v. Kentucky, 234 U.S. 216, 223 (1914) and Collins v. Kentucky, 234 U. S. 634, 
638 (1914), the Supreme Court declared that the “elements necessary to determine 
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“When persons in authority as aforesaid lend their own money or 
goods to the inhabitants of their districts upon exorbitant interest, or 
buy or sell goods upon an unfair valuation, the unlawful advantage 
accruing from such transactions, whether by excessive interest, or 
buying at a lower rate, and selling at an higher rate, than the market 
allows,®* shall be estimated, and the offender punished as in the cases of 
bribery, for a lawful object; but if the influence exerted amounted to 
compulsion, the punishment shall be rated as in cases of bribery for 
unlawful objects.* 

“The articles lent or sold by the offenders shall be forfeited to govern- 
ment, and the articles borrowed or bought by them shall be restored 
to the owners.” 

4 No shopkeeper is allowed to have in store more than 160 
picols of rice, wheat or any other species of grain. He who keeps more 
than that quantity, with a view to raise prices, shall be tried according 
to the law against ‘Infringing the edicts.’ 

“When a person sells and exports grain, but does not keep it in store 
with a view to raise prices, the number of picols is not to be taken into 
account, but he will be at liberty to suit himself, heedless of the 160 
picols stipulated in this clause. Whoever buys inferior rice or black- 
beans from whatever store, is not subject to this clause.” 


Correct appreciation of the problems associated with business in 


occidental civilization has been slow, but the time for their solution 





the imaginary ideal (real value) are uncertain both in nature and degree of effect to 
the acutest commercial mind,” and that the term “real value” expressed “no standard 
of conduct that it was possible to know.” 

%3 Cf. note 32, supra. 

* Dealing with the corresponding section in the Code of Annam on the question 
whether private individuals fall within its terms, the official commentary to that 
section as translated by Philastre explains that: 

“Ce paragraphe et les quatre paragraphes suivants parlent tous des personnes 
du peuple, placées dans le ressort de l’autorité, ou de ce qui a lieu dans le ressort od 
s’exerce l’autorité des coupables, cela désigne donc réellement les fonctionnaires et 
employés chargés du service de surveillance ou de direction, et les personnes influentes 
et puissants sont encore comprises parmi eux, parce que ces paragraphes sont la 
continuation du premier paragraphe qui les mentionne avec les fonctionnaires et les 
employés. Si tous prennent leur propres denrées ou marchandises et les écoulent en 
les vendant au peuple dans le ressort de leur autorité ou de leur influence, faisant 
valoir comme précieux et rare se qui est vil et commun et en exigeant un prix trop 
élevé; ou bien s’ils avilissent les prix pour acheter des objets, ne donnant pour ce 
qui est précieux que la valeur de ce qui est commun et s’attribuant un benefice trop 
considerable, par ces deux sortes de moyens, ils prélévent un bénéfice trop élevé sur 
les prix; on retranche le prix convenable des merchandises ecoulées ou achetées et 
l’augmentation de prix, ou la quotité du défecit que n’a pas été payé, est appelé excedent 
de bénéfice. . . .” 
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is at hand, and because of its traditions, its opportunities for obser- 
vation and study, and the vast legal machinery ready to answer to 
its will, a grave responsibility rests upon the American bar if, as we 
must believe, these problems are to be solved by law. In accept- 
ing this responsibility we cannot afford to disregard those time tried 
principles that protected “fair competition in old times in England,” 
the need for the reassertion of which became so evident at the time 
of the passage of the Sherman Act. Once the analogies are per- 
ceived the old principles imbedded in the common law will be found 
to be as applicable to the conditions of the present as they were 
to those that have passed. 

When one views the subject in this way any doubt as to the 
soundness of the views of the court in the case of King v. Wadding- 
ton,*® seems impossible. 


“Here is a person going into the market,” said Lord Kenyon, C. J., 
“who deals in a certain commodity. If he went there for the purpose 
of making his purchases in the fair course of dealing with a view of 
afterwards dispersing the commodity which he collected in proportion 
to the wants and convenience of the public, whatever profit accrues to 
him from the transaction, no blame is imputable to him. On the con- 
trary, if the whole of his conduct shows plainly that he did not make 
his purchases in the market with this view, but that his traffic there was 
carried on with a view to enhance the price of the commodity; to deprive 
the people of their ordinary subsistence, or else to compel them to 
purchase it at an exorbitant price; who can deny that this is an offence 
of the greatest magnitude? ... Now this defendant went into the 
market for the very purpose of tempting the dealers in hops to raise 
the price of the article, offering them higher terms than they themselves 
proposed and were contented to take, and urging them to withhold their 
hops from the market in order to compel the public to pay a higher price 
.. . IT am perfectly satisfied that the common law remains in force 
with respect to offences of this nature. . . .” 

“The freedom of trade, like the liberty of the press,” declared 
Grose, J., in passing sentence, “‘is one thing; the abuse of that freedom, 
like the licentiousness of the press, is another. God forbid that this 
court should do anything that should interfere with the legal freedom of 
trade. In support of it the law was declared, and that law has repeatedly 
been acted upon, that to violate the freedom of trade by intercepting 
commodities in their way to market, taking them from the owner by 





% 1 East, 157. 





268 HARVARD LAW REVIEW 


force, or, which is the same thing, obliging him to accept a less price 
than he demands, and carrying them away against his will, or com- 
mitting the like violation upon him in the market, is a capital offence, 
for which men have forfeited their lives to the law; for the law so far 
protects the freedom of trade as to encourage men to bring their goods 
to market, by punishing those who by acts of violence deter others from 
so doing. But the same law that protects the proprietors of merchandise 
takes an interest also in the concerns of the public, by protecting the 
poor man against the avarice of the rich; and from all time it has been 
an offence against the public to commit practices to enhance the price 
of merchandise coming to market, particularly the necessaries of life, 
for the purpose of enriching an individual. The freedom of trade has 
its legal limits. . . .” 


Replying to certain contentions of the defendant he answered: 


“That the offence of which the defendant has been convicted is a 
direct violation of the rules of just and honourable trade, which encourages 
every one to bring his goods to market and dispose of them to the best 
bidder. That the defendant has been guilty of using the undue means 
stated in the information for the purpose of obtaining an excessive and 
exorbitant price, higher than any that was demanded at the market, 
which he attended, for the commodity in which he dealt; by which means 
a temporary fictitious scarcity was likely to be produced, and the price 
of the commodity unnecessarily and unreasonably raised upon the 
public. 

“And in truth it must have occurred to any person considering the 
effect of the statute, 12 Geo. III, how improbable if not impossible it 
was that the legislature of a great and populous kingdom, ever anxious 
to provide for the most necessitous objects in it, should have intended 
by this statute to have taken from the lower and middling classes of 
men that security against the unnecessary high price of provisions, 
which the common law intended to give them; and not only to open a 
door, but throw out a temptation to rich men to speculate upon the price 
of the necessaries of life at the risk and expense of the poor.” 


That conditions have changed need not be disputed, but it 
should not be forgotten that that fact has a two-fold application. 
Upon the one hand it makes permissible certain practices, which in 
earlier times would have been detrimental to the public interest. 
On the other hand it renders detrimental to the public interest 
other practices which in earlier times would have been wholly 
unrelated to the public interest. For example, the need of storage, 
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transportation, and complex marketing facilities under modern 
conditions cannot be denied. Yet it must be recognized that the 
‘trader under modern conditions may have great advantages over 
the people with whom and for whom he trades, in the way of 
access to information and contact with marketing machinery — 
not because of his superior intelligence and greater exertion, but 
largely because of the function which it has fallen to his lot to 
perform. He occupies, in a sense, the position of a trustee, and 
may well be held to be under a greater and higher duty than if his 
activities bore a different relation to the public interest. 

The argument of Solicitor General Lehmann in his brief in the 
Patten case * is of interest in this connection and gains added 
force when we understand that the common law has not been re- 
pealed, and that section two of the Sherman Act was designed to 
give expression to a fundamental principle of business juris- 
prudence, and one long familiar to our inherited legal system. 


“These statutes were repealed,” he argued, “and the common law 
upon the subject abrogated, not because what was then apprehended 
as evil was now approved as good, but because it had come to be seen 
that the evil apprehended did not result from the acts condemned. 
The middleman whose intervention as to certain commodities had been 
prohibited as entirely mischievous, it was found, had a useful function 
to perform which facilitated rather than restrained trade. With im- 
proved means of communication and transportation this was undoubtedly 
true. The middleman secured his place in commerce as a result of the 
specialization of functions which marked the development of modern 
industry and trade. 

“The thing apprehended as an evil by the ancient statutes and the 
common law — that is, the arbitrary enhancement of prices — has never 
ceased to be regarded as an evil and as a restraint of trade. A com- 
modity price abnormally high, too high in its relation to the value of 
human effort, is in itself a restraint of trade. As the price goes upward 
fewer people can afford to buy, and trade in the commodity languishes. 
The law contemplates a free course of trade as the means of securing 
prices which shall bear a proper relation to each other and of conducing 
to a prosperous business in every branch of commerce. Give sanction 
and efficiency to corners in cotton, and in more than one household an 
old dress will be patched where otherwise a new one would be bought. . . . 

“The corner of a commodity does what it was feared forestalling, re- 





% United States v. Patten, 226 U.S. 525. 
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grating, and engrossing would do. Indeed it employs forestalling, re- 
grating, and engrossing and carries them to the extent of monopolizing 
the commodity. It is therefore a restraint of trade and not mere gam- 
bling and so the authorities hold.” 

Edward A. Adler. 


Boston, Mass. 
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SOME PROBLEMS IN SPECIFIC PERFORMANCE! 


I. Is THERE A PosITIVE RULE oF MUTUALITY? 


HERE a buyer asks specific performance of a contract to 
sell land or unique chattels it is usually quite easy to see 
that damages are not an adequate remedy. But suppose it is the 
seller who asks for specific performance — i. e., asks that the buyer 
be compelled to pay the full purchase price and take the property — 
cannot the buyer properly insist that damages at law will be 
adequate? May he not plausibly argue that although there is no 
exact duplicate of the property there are other persons to whom 
the vendor may sell? The answer to this is that in perhaps the 
large majority of cases damages would not be adequate because 
there being no open market for such property it may be very 
difficult for the vendor to find other buyers.? But this question 
is seldom considered ;* it is a hard and fast rule that if the property 
is such that the court would have given specific performance to 
the buyer if he had sued for it, the seller may have specific perform- 
ance. This is usually referred to as the doctrine of mutuality,* 
but it is to be noted that it is mutuality as a basis for giving relief 
and must be carefully distinguished from the doctrine of lack of 
mutuality as a ground for denying relief. 
The two rules are sometimes so stated as to be destructive of 
each other; e. g., it is sometimes said that “‘if one party to a contract 





1 The substance of this article will appear in a forthcoming book on Equity. 

2 In reply to this it might be suggested that the vendor of land might sell it at 
public auction and collect the deficiency from the purchaser; but it might well happen 
that the buyer could raise the money to take the land and yet not be able to meet 
a judgment for damages for the deficiency. 

3 In a few states the vendor of land must show that damages would be inadequate. 
Porter v. Frenchman’s Bay & Mt. Desert Land & Water Co., 84 Me. 195 (1892); 
36 Cyc. 566, note 53. 

4 Adams »v. Messinger, 147 Mass. 185 (1888); Adderley v. Dixon, 1 Simons & 
Stuart 607 (1824); Cheale v. Kenward, 3 De Gex & J. 27 (1858). 

5 Kenney v. Wexham, 6 Maddock, 355 (1822): “I consider this case, therefore, 
strictly a case of mutual remedy so as to entitle the vendor to a bill for specific per- 
formance.” 
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may have specific performance, the other may.”’ While it is still 
more common to find statements that “if for any reason one 
party to a-contract cannot obtain specific performance the other 
party cannot.” Somewhat like the famous cats of Kilkenny it 
is obvious that each rule, as thus stated, is capable of eating the 
other up. The solution to this enigma is that the two rules have 
each a separate place and function. The affirmative rule, appar- 
ently, has been invoked successfully only in favor of vendors or 
lessors against vendees or lessees and in only two classes of cases. If 
the subject-matter of the contract is such that damages would be 
inadequate to the purchaser, so that he could ordinarily have 
obtained specific performance if he had sued for it, the vendor may 
have specific performance; that is, if the buyer’s or lessee’s common- 
law remedy would have been inadequate, the court will not inquire 
into the adequacy of the seller’s or lessor’s common-law remedy. 
The other application of the rule is to the doctrine of part-perform- 
ance as taking a case out of the operation of the Statute of Frauds; 
if a purchaser is held to have made a sufficient part-performance 
by the taking of possession so that he would have escaped the bar 
of the statute if he had sued for specific performance, the vendor 
may likewise take advantage of such part-performance. On the 
other hand apparently no one has attempted to apply the lack of 
mutuality rule to these two classes of cases; so that there has never 
been any conflict in the application of the two rules. 

On principle the doctrine of mutuality is difficult to justify.® 
It seems to be an illustration of the tendency of equity courts to 
limit the scope of discretion and to widen the field of fixed rule.’ 
Historically it is perhaps traceable to a notion on the part of the 
courts that in thus giving the vendor specific performance they 
were following out the principle that equality is equity;* it seems, 
however, a misapplication of the maxim, because that maxim prop- 
erly applies only to members of a class, such as creditors, children, 
etc. It cannot reasonably be contended that the vendor and 
purchaser are members of a class. 





6 It is sometimes suggested that the vendor of land is entitled to specific per- 
formance because of the doctrine of “equitable conversion.” But this is putting the 
cart before the horse —a mistaking of cause for effect. Pooley v. Budd, 14 Beav. 
34, 44 (1851). 

7 See “The Decadence of Equity,” by RoscoE Pounn, 5 Cot. Law REv. 20. 

8 Lewis v. Lechmere, ro Modern, 503 (1721). 
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It has been argued by Professor Ames that the vendor’s right 
to get specific performance without inquiring into the adequacy 
of his common-law remedy “has nothing to do with any question 
of mutuality. The vendor, from the time of the bargain, holds 
the legal title as security for the payment of the purchase money 
and his bill is like a mortgagee’s bill for payment and foreclosure 
of the equity of redemption.” ® It is not clear whether this refers 
to the vendor’s right to hold as security or to his obligation so to 
hold. If it is the former that is meant, then it may be answered 
that in case of contracts to sell ordinary chattels without provision 
for credit, it is equally true that the vendor cannot be compelled 
to part with the title or possession of the goods till he has been 
paid; but this does not mean that he can recover the price in 
equity. But if the argument refers to the vendor’s obligation to 
hold the property it amounts substantially to the following argu- 
ment by Professor Cook:" 


“The seller’s action for specific performance is really in the nature 
of an action to foreclose the equitable right of the buyer to specific 
performance. In other words, whether the seller asks for specific per- 
formance or seeks to foreclose the equity by a sale, the object of the 
suit is the same, to put an end to the situation created by equity in 
making the seller a trustee * for the buyer and permitting this rela- 
tion to continue even after the time set for performance in the contract 
itself.” 





9 James Barr Ames, “Mutuality in Specific Performance,” 3 Cot. LAw Rev. 
I, 12. 

10 In some jurisdictions he may, under some circumstances, recover the price at law. 
WILLISTON ON SALES, § 562. 

Prof. WALTER WHEELER Cook in 6 AMERICAN LAW AND PROCEDURE, 183, 
arguing that the doctrine of mutuality is unnecessary. 

12 Where a vendor has been fully paid the purchase price, he ceases to have any 
beneficial interest in the land and is substantially in the position of a trustee, but in 
such a case he does not stand in need of any remedy against the purchaser. If he 
has not been fully paid, it is inaccurate to refer to him as a trustee because he has 
an interest in the land which he may properly transfer by conveying to anyone but a 
bond fide purchaser for value without notice, while the trustee is under an obligation 
not to transfer the property to anyone, even though he may have loaned money to 
the cestui que trust upon the security of the trust property. And it is not accurate 
to call him a constructive trustee, because his obligation to hold the property for the 
purchaser and then to convey to him is consensual, not constructive. Because of 
his obligation not to convey to a bond fide purchaser, he may properly be called a 
fiduciary. 





274 HARVARD LAW REVIEW 


There seem to be three defects in this argument. If for some 
reason ® the purchaser could not enforce specific performance 
against the vendor the latter is not a “trustee” or fiduciary and 
therefore there is no “situation” to put an end to, and yet the 
vendor may get specific performance. Secondly, in any case, if 
all that the vendor wishes is to get rid of his fiduciary obligation 
with reference to the land, it would seem that he can do that just 
as effectually by getting a common-law judgment for damages, as 
he can by obtaining a decree for specific performance, because such 
a judgment would apparently merge the cause of action not only 
of the vendor but also of the purchaser. After the vendor acquires 
a valid judgment at law for breach it is difficult to see how the 
purchaser could win a suit for specific performance. Furthermore, 
there seems to be some confusion as to causation. The argument 
seems to assume that the vendor’s right to have the property sold 
in order to satisfy his claim is dependent upon the purchaser having 
the right to specific performance; but if for some reason the vendor 
could not enforce specific performance against the purchaser, but 
the purchaser could enforce against the vendor, could it be seriously 
contended that the vendor could foreclose the purchaser’s equity 
by such a sale? The truth about the situation is that the right 
of the vendor to have the land sold to satisfy his claim is dependent 
not upon the purchaser’s right to specific performance but upon 
the vendor’s right to specific performance; in fact, it is a substitute 
given by equity in cases where specific performance is defeated 
by the inability of the purchaser to complete the contract. This 
is made even clearer by the further fact that if for some reason 
the purchaser cannot, but the vendor can enforce specific perform- 
ance, the vendor may have the property sold to satisfy his claim, 
though there is of course no equity to foreclose. Of course the mere 
fact that the vendor’s remedy of specific performance is somewhat 
similar to a mortagee’s bill for foreclosure is no reason in itself why 
the vendor should be given such a remedy. The vendor’s right to 
specific performance is a cause and not a result of the analogy “ 





8 For example, if the purchaser has been guilty of fraud on the vendor, or if only 
the purchaser signed the memorandum required by the Statute of Frauds. 

'‘* Though this analogy is closer than the trust analogy because the mortgagee 
has a beneficial interest which he may freely transfer, it is not perfect. One important 
difference is that while a mortgage can be foreclosed only by judicial proceedings, 
the vendor may foreclose the equitable right of a defaulting purchaser outside of 
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between the relation of mortgagee and mortgagor and that of 
vendor and purchaser. 
Professor Ames’ argument continues: 


“This view is confirmed if we consider the position of a vendor who has 
conveyed before the time fixed for payment. He is now a creditor, 
just as if he had sold goods on credit, and there is no more reason why he 
should have a bill in equity than any other common-law creditor. No 
case has been found in which a bill has been sustained under such cir- 
cumstances. The case of Jones v. Newhall ® is a solid decision against 
such a bill.” 


It would seem that the fact just mentioned does not tend to show 
that there is no positive rule of mutuality, but merely that the 
rule is not applied where the vendor can get a judgment for the 
purchase money at law, because the procedure peculiar to equity 
is here unnecessary. When the purchaser of land sues for specific 
performance he must do so in equity because he wants a decree 
in personam that the vendor convey — something he cannot get 
at law. If the vendor sues without having conveyed, the suit 
must be in equity, because, inter alia, the common law does not 
regard the unaccepted tender of a deed of land as entitling the 
vendor to the purchase price; and a decree in equity is necessary 
to protect both parties by making the performance of each con- 
ditional upon the simultaneous performance by the other. No 
such conditional decree is necessary if the vendor has conveyed, 
and the remedy at law is quite adequate. 

It would seem, therefore, that although it is difficult to justify 
the positive rule of mutuality, it is still more difficult to explain 
away its existence. 


II. FrNancraAt CONDITION OF A DEFENDANT VENDOR 
AS A BASIS FOR SPECIFIC PERFORMANCE 


Where specific relief has been sought against the commission of 
a tort the financial irresponsibility of the defendant has frequently 
been made the basis of equity jurisdiction. It is obvious that 
the enjoining of a tort does not infringe upon the rights of the 





court by giving him notice of his intention to rescind the contract unless the purchaser 
completes within a reasonable time. 

% 415 Mass. 244 (1874). 

6 Nichols v. Jones, 19 Fed. 855 (1884), injunction against trespass. 
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defendant’s creditors, because even if the threatened tort would 
result in a benefit to the defendant’s estate, the creditors could not 
plausibly argue that they should profit from it. 

Where one who has made a contract to sell ordinary chattels, 
and a large part or all of the purchase price has been paid, it is 
clear that damages are an inadequate remedy to the purchaser 
in any case where the vendor’s financial condition is such that a 
judgment at law!’ cannot be collected in full; and if the rights of 
other creditors are not infringed it would seem that the purchaser 
ought usually '* to be entitled to have the chattel transferred to 
him or to have declared thereon an equitable lien for the amount 
paid. Other creditors may properly object if decreeing such specific 
performance would result in giving to the purchaser property which 
should be distributed ratably among all the creditors. Whether 
this result would be accomplished in any particular case would 
seem to depend upon whether the defendant’s financial irresponsi- 
bility consisted in his being: (1) execution-proof but not insolvent, 
(2) insolvent but not execution-proof, (3) both execution-proof and 
insolvent. 

1. Suppose that the defendant has agreed to sell some cattle to 
the plaintiff who has paid the purchase price of $800; suppose 
further that by statute the defendant is entitled to an exemption 
of $3,000 worth of property and has altogether only $2,000 worth 
of property with total liabilities of $1,500, in which case he would 
obviously be execution-proof but not insolvent.'® In such a case 
there would seem to be no valid objection on the part of other 
creditors to giving specific performance to the plaintiff because 
they are unable to enforce payment whether the purchaser does 
or does not get the equitable relief; if they can object validly, it 
would be only if there were reasonable grounds for supposing that 
the defendant’s assets would later be so increased that he would 
no longer be execution-proof and that their chances of future 





17 The appropriate remedy at law would be either an action for breach of contract 
in not delivering the chattel or an action in guasi-contract to recover back the amount 
of money paid. 

18 In one instance the defendant himself may probably raise a valid objection on 
the ground that specific performance would subject him to proceedings in involuntary 
bankruptcy. 

19 In determining solvency under the Bankruptcy Act, the test is whether the 
debtor’s assets — both exempt and not exempt — are sufficient to pay his debts. 
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recovery were thus being infringed. Since the defendant is solvent, 
giving specific performance to the purchaser would not amount to 
ordering a preference and therefore the defendant cannot validly 
object on that ground. But it might be urged that giving specific 
performance against one who is execution-proof would violate the 
spirit though not the letter of the exemption statutes. The answer 
to this is that since the exemption statute does not prevent a 
debtor from selling, mortgaging or giving away exempt property, 
he cannot be heard to object if equity compels him to perform a 
contract to sell specific chattels. 

2. If the defendant has property worth $10,000 and owes a 
larger amount, say $15,000, he is insolvent; but he is not execution- 
proof if the statutory exemption is $3,000. In such a case the 
other creditors may properly object to the purchaser getting 
specific performance because it would reduce the pro rata payment ”° 
which they would otherwise get, and they should be allowed to voice 
their objections by intervening in the specific performance suit. 
While the present Federal Bankruptcy Act is in force, the defend- 
ant himself may properly be allowed to object on the ground that 
such a decree is an order to compel him to commit a preference “ and 
thus subject him to being thrown involuntarily into bankruptcy. 

3. Assuming the same exemption statute, if the defendant 
has property worth $2,800 and owes debts amounting to $4,000 
he is both execution-proof and insolvent. In such a case no creditor 
is able to enforce payment and it is doubtful whether the creditors 
should be allowed to object to the purchaser getting specific per- 
formance; if they can do so, the objection must be based upon 
the ground that although they are unable to enforce payment 
now, they might be able to do so later, and that giving specific 
performance would tend to decrease their chances of future re- 
covery. It is doubtful whether the defendant himself could prop- 
erly object since the chances of his being thrown into involuntary 
bankruptcy are extremely small, because there are no assets that 
are non-exempt. 

The distinctions above suggested between a defendant being 
execution-proof, being insolvent, and being both execution-proof 


and insolvent seem to have been overlooked entirely. Apparently 
20 Under the influence of the equitable maxim that equality is equity, it is the 

spirit of modern bankruptcy and insolvency laws that creditors should share equally. 
21 WILLISTON ON SALES, § 144. 
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the only case on the subject using the phrase ‘execution-proof”’ 
is Hendry v. Whidden,” and in that case relief was denied. The 
failure of the courts to grasp the distinctions is probably the 
reason for the uncertainty of the law on the subject. There are 
many dicta and a few decisions in favor of giving the purchaser 
relief upon the ground of the defendant’s financial irresponsibility, 
but they have been vigorously assailed.” It is believed that the 
distinctions suggested above offer the true solution of the problem 
which is briefly as follows: If the defendant is insolvent but not 
execution-proof, either the defendant or his creditors can validly 
object to the purchaser getting specific performance; if the defend- 
ant is execution-proof, whether insolvent or not, neither the de- 
fendant nor his creditors can validly object. 


III. May THe Herr GET SPECIFIC PERFORMANCE OF 
CONTRACTS TO BUILD? 


Where the defendant, having land in the vicinity of land owned 
by the plaintiff, has contracted with the plaintiff to erect a building 
on his own land, equity will usually grant specific performance.” 
The inadequacy of the common-law remedy is apparent; the 
amount of damage suffered by the plaintiff is difficult to estimate 
because the loss is that suffered by not obtaining the increase 
in value to the plaintiff’s property in the neighborhood; further- 
more, it is of course impossible for the plaintiff to have anyone 
else erect the building because it would be a trespass to go on the 
defendant’s land without his consent; and even if the defendant 
should consent to the erection of the buildings by the plaintiff, 
the plaintiff could not ordinarily afford to do so unless the consent 
also amounts to an agreement to pay therefor, because the build- 
ing would become the property of the defendant. Still further, since 
what the plaintiff wants is the general result of increase in the 
value of his own land, much less supervision is required of the 


court than when the building is for the plaintiff's own use. In 

% 48 Fla. 268 (1904). 

% WILLISTON ON SALES, §§ 143 and 144; 18 Harv. L. REv. 454; 1 Cot. Law REv. 267. 

* Mayor of Wolverhampton v. Emmons, [1901] 1 K. B. 515. 

% Tf the plaintiff had no property in the vicinity to be benefited, may he get specific 
performance? In the somewhat analogous case of VanSant v. Rose, 170 Ill. App. 
572 (1912); 260 Ill. gor, a plaintiff who had sold property to the defendant with a 
restriction on its use was allowed to enforce the restriction though he no longer owned 
any land in the vicinity. But that decision is difficult to justify. 
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case the plaintiff were to die before the erection of the building 
it seems probable, at least, that the right to specific performance 
would descend to his heir and not go to his executor, because the 
result of specific performance would benefit the heir’s land. And 
if the plaintiff by deed or will were to convey the property, which 
would be benefited by the erection, to different persons, it would 
seem that any one of them should be entitled to enforce specific 
performance, the right being analogous to the right to enforce 
an equitable servitude.” 

Where the defendant has agreed to erect a building on the 
plaintiff’s land, damages at law are usually adequate; in fact, the 
remedy at law may be even more satisfactory than specific per- 
formance” because the plaintiff can usually find someone else 
who will do the work substantially as well, and it is more agreeable 
to have a builder who works willingly than one who works under 
compulsion.22> Hence the recent decisions refuse specific per- 
formance; but the early English case of Holt v. Holt”* held that 
if the owner dies before the house is built, “the heir may compel 
the builder to build it and the father’s executor to pay for it.” It 
is at least likely that at that time™ the father himself could have 
obtained specific performance, so that the court did not place 
the builder in a different position from that which he occupied 
before the father’s death. Assuming that the father could have 
had specific performance, it is obvious that such a right would not 
pass to his executor but to his heir, because the performance of 
the contract would result in a benefit to the land which would, 
of course, pass to the heir. The giving of the remedy of specific 
performance to the ancestor by equity, therefore, created in the 
ancestor an equitable real property right to have a house built 
upon the land out of materials furnished by the builder; and this 


% There seem to be no cases. 

27 Flint v. Brandon, 8 Ves. 159 (1803). 

°8 It may happen, however, that it is impossible or very difficult for the plaintiff 
to get another builder; in such a case, if the hardship on the plaintiff would be very 
great, specific performance should be decreed. 

29 7 Eg. ABRIDGMENT, 274, placitum, 11 (1694). 

30 In early times Chancery was quite liberal in granting specific performance of 
contracts to build on the plaintifi’s land; the buildings involved were probably much 
simpler than those required by the average modern contract, and the task of supervision 
was therefore not so great. See 10 Cot. Law. REv. 574; 1 AMEs Ea. Cas. 68, note 4. 
If the ancestor could not have obtained specific performance, it is difficult indeed to 
see any possible ground for the heir to get it. 
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equitable real property right passed to the heir along with other 
real property rights. It is to be observed that this right is the 
converse of a profit in gross in fee; the latter is an inheritable right 
to get a benefit from land but not appurtenant to other land; the 
former is a right to have a benefit added to land by the labor and 
materials of a builder, but not in any way connected with the 
builder’s land. 

Now that such contracts are not usually specifically enforcible 
against the builder by the ancestor for the reasons already given, 
it would seem clear that the accident of the ancestor’s death 
should not take away the builder’s defense. But has the change 
in the rule entirely wiped out the equitable property right of the 
ancestor and heir, or does it still exist but with other means of 
enforcement? It is at least arguable that the change by the equity 
courts in the way in which they exercise their discretion ought 
not to have the effect of destroying an equitable property right 
even though the right does, of course, owe its existence to the 
fact that at an earlier date courts of equity did give specific per- 
formance in such cases. At any rate, there are two fairly modern 
cases which are difficult to explain except on this assumption. 
In Cooper v. Jarman* the administrator had paid the builder 
for the finishing of the house after the intestate’s death and it 
was held to be a proper payment. The chief argument of the 
court was, that to hold otherwise would place the administrator 
in an embarrassing position. 

“The administrator could not safely pay the amount of damages 
claimed by the contractor for the loss sustained by the breach of con- 
tract. If he did, the next of kin might successfully say that he paid 
more than a jury would have allowed; and if he resisted and went to trial 
at law, and thereupon the amount of damages found by the jury, to- 
gether with the costs of the suit should exceed the amount to be paid 
for the completion of the contract, could the legal representative be 
allowed to deduct this from his accounts?” 


And in Sprake v. Day* it was held that the devisee could insist 
that the administrator pay for finishing the house. If the builder 
were unwilling to finish it, this should not affect the substantial 
rights of the devisee; he should be entitled to have the sum paid 
31 L. R. 3 Eq. 08 (1866). 
% [1898] 2 Ch. 510. These seem to be the only modern English cases and there 
seem to be no American cases. 
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to any other builder * whom he chooses, to finish it. And while in 
Sprake v. Day the work had already been begun by the builder, 
it would seem that that fact should be held immaterial. : 

That the real explanation is the one suggested and not the 
explanation of the court in Cooper v. Jarman is shown by the other 
part of Sprake v. Day. The testator had also contracted with 
the same builder to build some houses on other land already belong- 
ing to the devisee; it was held that the devisee, being a volunteer, 
was not entitled to have the contract carried out by the adminis- 
trator. Since the devisee did not obtain from the will any property 
right to this land or to these houses, and since in England a sole 
beneficiary of a contract has no right, either at law or in equity, 
to complain of its non-performance, the decision seems the only 
logical one. But it is to be observed that the administrator may 
be compelled by the builder to pay damages for breach unless 
the beneficiary is willing to assume the burdens of the contract 
by paying for the houses. 

If the modern decisions denying specific performance should 
be construed as having destroyed the property right which had 
come into existence because of the earlier decisions, or if equity 
had never given specific performance to the ancestor, there would, 
of course, be no equitable property right to descend to the heir; 
but since the contract is to erect a house on land which is now his, 
there would seem to be no objection to allowing him to insist 
upon the benefit of this contract. But if he should decline to 
assume its burdens and the builder wishes to go on, there seems to 
be no way of rescuing the executor from his embarrassing position. 
Such an impassé is of course a strong argument for abolishing the 
distinction between the devolution of real and of personal property. 


IV. DEVOLUTION OF OPTION HOLDER’s RIGHTS 


Where the holder of a specifically enforcible option to buy land 
dies before exercising his option and also before the period for 
exercising the option has elapsed, does the right to exercise it go 
to his heir or to his executor? 

There are two plausible “ solutions: (1) Let the heir exercise the 


% Or to himself, if he prefers to have the money rather than the building, according 
to what is usually called the doctrine of equitable reconversion. 

* There are two other possible solutions, neither of which can be called plausible. 
If the heir were allowed to exercise the option and compel the executor to pay the 
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option and, if he accepts, let him get the land upon his paying the 
purchase price. (2) Let the executor exercise the option and, if he 
accepts, let him get the land upon his paying the purchase price. 
Since the option holder at the time of his death had just as much 
right ® to get the land as if he had already exercised the option by 
acceptance, it would seem that the right should pass to the heir. 
If it is worth accepting, it is in substance a right to get land at a 
desirable price; and such a right seems to savor just as much of realty 
as if the option holder had accepted the option before his death.* 
There seem to be very few decisions on the subject. In Guston v. 
Union School District®" and In re Adams ** the option holder was 
also the lessee of the land; it was held in each case that the option 
passed to the executor and not to the heir, but the reasoning is 
far from conclusive. In the first case the court seems to rely partly 
on the fact that the option accompanied a lease *® which of course 
went to the executor, and partly on the argument that the option 
gave no interest in the land to the option holder. The only case 
cited for the latter proposition is Richardson v. Hardwick, which 
merely held that after the time for the exercise of the option had 
expired without acceptance, the option holder had no right. In 
In re Adams, each of the judges was careful to rest his decision 





purchase-price, such a holding would be open to two objections: (1) he would practi- 
cally always exercise the option by acceptance and hence it would really cease to be 
an option; (2) the decedent never having become liable for the purchase money, it 
would be difficult to see how the executor could be made liable. If the executor were 
allowed to exercise the option and required in case of accepting to pay the money, 
but the heir to get the land, such a holding would be open to the objection that the 
executor would practically never exercise it by acceptance and it would therefore 
cease to be an option. 

% Though, of course, under no obligation with respect thereto. To be sure, if the 
option holder accepts, his right to get the land is likely to be of longer duration than 
is the right given by the option, but the right itself is no greater. 

6 If the heir does not wish to accept the option but the executor does and the heir 
will not assign the option to him, it is arguable that the executor should be allowed in 
such a case to have it; but it is difficult to see any principle upon which such a tandem 
succession could be worked out. 

37 94 Mich. 502 (1883). 38 27 Ch. Div. 394 (1883). 

%° Tt is difficult to see how this fact is at all significant; if the lessee had before his 
death exercised the option by acceptance no one would seriously contend that in such 
a case the equitable right to get the fee would go to the executor; and as before sug- 
gested, the acceptance of the option does not increase the option holder’s right but 
merely makes him liable. The mere fact that the option is provided for in the lease 
does not make the option in any way incidental to the lease. It merely provides 
consideration for the option. 4 106 U.S. 252 (1882). 
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upon the peculiar words of the contract which provided for accept- 
ance by the lessee, “his executors, administrators and assigns.”’ 
While the court is probably right in assuming that the parties may 
effectually stipulate by their contract that in case of the death 
of the option holder the option shall be exercised by his executor and 
not by his heir; yet considering the formal character of the phrase, 
“executors, administrators, and assigns,’’ it seems to be a very nar- 
row basis for a decision. In Newton v. Newton“ the court said that 
the administrator could not exercise the option except for the heir. 

Where a vendor fails to make a good title to all the land which 
he contracted to sell, the buyer is frequently held to have an 
option to take specific performance with compensation for defects.” 
Such an option should devolve in the same way as express options. 
It is well settled that in such a case the executor cannot be com- 
pelled to pay the purchase money.* 

While specifically enforcible options to sell are rare, they are 
not unknown. If the option holder should die before having exer- 
cised the option by acceptance, it should pass with the land to his 
heir or devisee.“ 


V. THe PURCHASER’S PROPERTY RIGHT AND THE RISK 
oF Loss 


Juridical rights ® are deductions from juridical remedies; hence, 
as soon as it became the settled rule that a purchaser of land 
could get the remedy of specific performance, the inference or 
deduction was that there was already a specifically enforcible 
right to the property and that such right was the basis of his suit.” 
When does this equitable property right come into existence? 
At first glance it seems plausible that it should be regarded as 





“" 11 R. I. 390, 393 (1826). 

# The same reasoning ought to apply to any other fact which makes a contract 
specifically enforcible by the purchaser but not against him. 

4 Green v. Smith, 1 Atk. 572 (1738); Broome v. Monck, 10 Ves. 597, 612 (1805). 

“4 Watts v. Kellar, 56 Fed. 1 (1893). J. ¢., legal and equitable. 

Before a remedy is once given in any particular class of cases there may be an 
interest which should be protected, but no right can be said to arise until such pro- 
tection is given. After the remedy is orice given we infer the existence of a right 
before the suit was brought; and if the decision is acquiesced in as representing the 
probable future action of the courts in such cases, the right in similar cases is then 
thought of as existing before any remedy is sought to enforce it and even though no 
remedy is ever sought. Where a right is given by a statute the inference above indi- 
cated is unnecessary. 
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coming into existence at the time of performance, because it is 
not till then that the purchaser can properly ask for a conveyance; 
i. é., since rights depend upon remedies for the beginning of their 
existence, the right should not be regarded as coming into existence 
until the purchaser can get the remedy of specific performance. 

This view was strongly urged by Professor Langdell *” in dis- 
cussing the equity rule as to risk of loss: 
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“What is the rule in equity in such a case? Clearly it ought to be 
the same as at law, if the loss happen before the time fixed for com- 
pleting the purchase has arrived; for in that case the consequences of the 
loss will be the same in equity as at law, namely, that the vendor will 
be unable to perform the contract on his part. It is true that equity 
may enforce the contract against the vendee, notwithstanding the 
destruction of the buildings; but if it does, it must do so because the 
breach of condition by the vendor did not go to the essence of the con- 
tract, and hence the performance by the vendee must be with com- 
pensation for the loss of the buildings, 7. e., the value of the buildings 
must be deducted from the purchase-money to be paid by the vendee. 
If, on the other hand, the fire happen after the time fixed for com- 
pleting the purchase is past, the loss will in equity fall upon the vendee; 
i. €., the vendor will be able to throw the loss upon the vendee by enforcing 
specific performance of the contract in equity, assuming, of course, 
that he is in a condition to enforce such performance. The reason of this is 
that, when performance of a contract is enforced in equity, the performance is 
held to relate back to the time fixed by the contract for its performance; and 
hence, if performance be enforced in the case supposed, equity will regard 
the land as having belonged to the vendee when the loss happened.” * 


It seems to be settled, however, that equity regards the pur- 
chaser as having a property right from the moment of making a 
contract which he is entitled to enforce specifically, without regard 
to the time for performance. There are two reasons for this rule: 
(x) If no time is set for performance, a purchaser is entitled to 
ask for a conveyance after a reasonable time has elapsed. It would 
be highly inconvenient to have the time of coming into existence 
of important property rights subject to such an uncertainty. In 
the field of property law generally, it is of great importance that 
the rules be certain. Since it is fairly easy to determine the date 
of the completion of a contract, the advantage of having the 
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47 “A Brief Survey of Equity Jurisdiction,” 1 Harv. L. REv. 355, 374. 
48 The italics are the present writer’s. 
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equitable property right date from this time is obvious. (2) If a 
time is set for performance, and the vendor keeps the property 
until that time, it might not be objectionable to regard the pur- 
chaser as having only a common-law contract right before that 
time, and to regard the equitable property right as coming into 
existence at that time if the vendor fails to convey the legal title. 
But to hold that the purchaser has only a common-law contract 
right till the time for performance, would make it possible for the 
vendor to prevent the purchaser from ever getting any property 
right by merely conveying away the land before the time came. In 
order, therefore, to give the purchaser adequate protection the equity 
courts were forced — consciously or unconsciously — to regard the 
purchaser as having a property right from the moment of contract.*® 

Part of the development of constructive obligation seems to have 
been brought about by the same practical necessity. When equity 
courts first gave a remedy to the cestui que trust against his trustee 
they created in the cestui que trust an equitable property right. 
Even though it was enforcible against only one person, it can 
hardly be regarded otherwise than as a property right. But a 
property right which is enforcible against only one person is of 
relatively little value because it can be so easily destroyed; there- 
fore the courts were forced, in order to give adequate protection 
to the cestui que trust, to give a remedy against all transferees 
except bond fide purchasers for value without notice. A similar 
development took place in the rules relating to vendor and 





49 There seems to be no hint of this in the early decisions. If the courts attempt 
to give any reason it is usually the maxim that equity regards that as done which 
ought to be done; a more complete and accurate statement of the maxim is that equity 
regards that as done which was agreed or directed to be done. If this were followed 
literally it would result in Professor Langdell’s view because the conveyance was 
not “agreed to be done” till the time for performance. Sometimes the courts refer 
to the doctrine of equitable conversion as a reason for the rule, but this is not a reason 
for anything but merely the name for the result of the granting of specific performance 
by equity. The nearest analogy to the purchaser’s property right is the shifting use 
or executory devise. For example, a devise to X in fee but if Y pays X $1000 then 
over to Y in fee. Y has a property right which he may protect before the con- 
tingency happens. In a somewhat similar way the purchaser has an equitable 
property right from the moment of contract for which he may demand protection, 
and he may require the transfer of the legal title upon his paying the purchase price 
and thereby cut off the vendor’s fee. ‘The devolution of the rents and profits after 
the vendor’s death and before performance fits in with this analogy because they go 
to the heir and not to the executor. 

50 Tt is usually said that a transferee from a vendor may be declared a constructive 
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purchaser, and also in the rules relating to other equitable rights.*! 
When it is said that constructive obligations are imposed upon the 
transferees of a trustee or vendor because it would otherwise 
result in unjust enrichment, the reasoning is incomplete. It is 
unjust enrichment only because the cestui or purchaser has an 
equitable property right which is enforcible against such trans- 
ferees; and it is enforcible against such transferees for the reason 
that otherwise the equitable property right of the cestui or pur- 
chaser would be of too little value. 

Professor Langdell seemed to assume in the argument already 
quoted that the risk of accidental loss necessarily followed the 
equitable property right of the purchaser; that is, that the moment 
his equitable property right came into existence, the risk of loss 
was necessarily thrown upon him. That this is a misconception is 
shown by the fact that if in a particular case the purchaser can 
enforce specific performance, but the vendor cannot, the risk is 
not on the purchaser though he has an equitable property right; 
and if only the vendor can enforce specific performance and the 
purchaser consequently has no property right, the risk is neverthe- 
less on the purchaser in the sense that the vendor may compel 
him to pay the full purchase price. In other words, the risk of 
loss is a result of the vendor’s right to get specific performance 
and is nota necessary incident of the purchaser’s property right. 

In determining when, if at all, the vendor should first be able 
to throw the loss upon the purchaser in the manner above indicated, 
the most important consideration should have been the adequate 
protection of the vendor. The prevailing view ™ as to risk of loss 
is that it passes at the moment a contract is made which is speci- 
fically enforcible by the vendor. Is this reasonably essential to his 


trustee for the purchaser. But since it is not accurate to call an unpaid vendor a 
trustee it is also inaccurate to call his transferee a constructive trustee. If the claim 
to the purchase money has been expressly or impliedly transferred to him along with 
the legal title to the property, he succeeds to the rights and obligations of his transferor, 
and it would be much more accurate to call his constructive obligation the obligation 
of a constructive vendor. 

5t In the subject of equitable servitudes this development has taken place within 
the last century. Before Tulk v. Moxhay, 2 Phillips, 774 (1848), was decided, a plaintiff 
was able to enforce specifically a restriction on the use of land against his covenantor; 
but it was not till the court in that case decided that the plaintiff might also get an 
injunction against the transferees of the covenantor that this right to control the 
property of another assumed its present importance. 

8 Paine v. Meller 6 Ves. 349 (1801). 
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protection? Since he usually continues his fire * insurance after 
making the contract to sell, it is seldom that he really needs the 
protection of the prevailing rule. And when we consider that 
purchasers are not likely to insure before title passes, the rule is 
also open to the objection of working a hardship on the purchaser 
in many cases. This hardship could have been lessened and the 
vendor given reasonably adequate protection, if the courts had held 
the risk to pass at the time the vendor puts the purchaser in default, 
by a proper offer of performance. That such a rule would be 
workable is indicated by the fact that in determining some other 
questions this point of time has been made the criterion.“ And 
since the general understanding of laymen is that thé risk does not 
pass till title is transferred it would have eliminated the hardship 
on the purchaser and still given the vendor reasonably adequate 
protection if the equitable rule had been settled in harmony with 
such understanding. | 

To have the risk pass to the purchaser at the time of performance, 
as advocated by Professor Langdell, is open to the objection that 
if no time is set for performance, it would be quite inconvenient 
to have the risk determined by such an uncertain test as the lapse 
of a reasonable time. Hence, even though the prevailing rule is 
unnecessary for the adequate protection of the vendor, it is to be 
preferred to Professor Langdell’s view because the time of the 
completion of the contract is usually easy to ascertain.® 

George L. Clark. 


UNIVERSITY OF MISSOURI. 





53 Most of the cases of accidental loss are those caused by fire. Where the cause 
of the loss is one which is not usually insured against and the vendor has not in fact 
insured, the above argument does not apply. In such cases, where the ultimate loss 
must fall upon either the vendor or the purchaser and can not be shifted to an insurance 
company, it makes very little difference which rule as to risk of loss is applied provided 
that it gives a certain workable test. ; 

% In Carrodus v. Sharp, 20 Beav., 56 (1855), the subject-matter of sale was the 
lease of a mill which bound the lessee to keep in repair; it was held that the burden of 
complying with the covenant to repair did not pass till the vendor had made out a 
good title. And in the converse case of Liggett v. Metropolitan Ry. Co., L. R. 5 Ch. 
App. 716 (1870), the court held that although ordinarily the purchaser was entitled 
to the rents and profits from the time set for performance, yet if he defaulted in the 
payment of the purchase money he was not so entitled. 

% The rule of Paine v. Meller is rendered less surprising when we consider the 
strong inclination of courts to assimilate the rules applying to the vendor to those 
applying to the purchaser. See ante, 52. 
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Tue Law Scuoot. — The registration in the School on November 15 
of each of the last twelve years is shown in the following table: 


1906-07 1907-08 1908-09 1909-10 IQIO-II IQII-12 
: — 2 — — 2 3 
Third year. . 190 171 169 187 178 210 
Second year . 199 198 207 191 238 217 
First year . . 243 280 244 311 296 


Res. Grad. . 


Unclassified. . — — — — 82 
Specials. . . 62 63 64 70 3 


694 714 684 759 799 


1912-13 1913-14 1914-15 1915-16 1916-17 
Res. Grad... 6 4 5 8 10 
Third year. . 176 169 167 177 213 
Second year . 186 197 197 226 234 
First year . . 287 260 288 308 335 
Unclassified . 84 64 68 66 4 
Specials. . . 5 I 5 I 2 


744 695 730 786 858 


The above figures show that the registration in the School this year is 
only a little over one third of what it was last year. A large falling off 
was to be expected and was foreshadowed by the fact that before the end 
of last year over four hundred men left the School to enter training 
camps or some branch of the service. The loss in numbers should be 
cause for pride rather than regret. 

On the Faculty there have been several changes. Professor Kales, un- 
fortunately for the School, has given up teaching and engaged in practice 
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in Chicago. Professor Wambaugh and Professor Frankfurter are on leave 
of absence, the former being a Judge Advocate in Washington, the latter 
being an assistant to the Secretary of War. Under these circumstances 
the School is particularly fortunate in having secured the services of 
Prof. Henry M. Bates. Mr. Bates received the degree of Ph.B. from the 
University of Michigan in 1890 and LL.B. from Northwestern Univer- 
sity in 1892. From 1892 to 1903 he practiced law in Chicago. From 1903 
until his present appointment he was a member of the Faculty of the 
University of Michigan Law School, as a professor for seven years and 
since 1910 as Dean. 

The changes in the Faculty have made necessary the following adjust- 
ment of the curriculum: Professor Wambaugh’s course in Constitutional 
Law is being given by Professor Bates, Agency by Prof. Joseph Warren 
and Insurance by Assistant Professor Chafee. Professor Kales’s course 
in Property II is being given by Prof. Joseph Warren and Property III 
by Professor Westengard. Professor Frankfurter’s course in Public 
Utilities is being given by Dean Pound, Partnership by Professor Bates, 
and Municipal Corporations by Professor Beale. 





Tue LEGALITY OF ATHEISM. — Is the promotion of atheism a criminal 
offense at common law?! There are four possible grounds for holding 
that it is, or that under some circumstances it may be. 

1. That a denial of the very existence of God is an offense against 
God, and that in order to vindicate the majesty of God the state should 
punish it. This view has been distinctly rejected by the courts, both 
in England? and in the United States. In so far as the offense is an 
offense against God, it is left for God or the Church to deal with it. 

2. That the civil order is based on religion and in particular on Christi- 
anity, and that to attack religion or the fundamental doctrines of Christi- 
anity is to loosen the bonds of society and to endanger the state. This 
was the view taken by Lord Hale in a famous case in which he said: 
“To say religion is a cheat is to dissolve all those obligations whereby 
the civil societies are preserved; Christianity is parcel of the laws of 
England; and therefore to reproach the Christian religion is to speak 
in subversion of the law.”’* Under this view any attack upon the 





1 For a summary of the English statutes on this and related matters, see 1 HAWKINS, 
PLEAS OF THE CROWN (6 ed.), 11 et seg.; [1917] A. C. 409. 

In England bequests for the saying of masses for the soul of the testator or of other 
persons are still held to be illegal as superstitious uses. The law is otherwise in Ireland 
and in Canada. But in Ireland as well as in England bequests to or for the benefit of 
monastic bodies are illegal. Ellard v. Phelan, [1914] 1 I. R. 76. 

Strangely enough the Blasphemy Act of 1697 (9 & 10 WILL. IIT, c. 32) is still on the 
English statute book. By this act persons who have been educated in or have made 
profession of the Christian religion, who are convicted of denying the Trinity or the 
truth of Christianity or the authority of the Bible, are subjected to heavy penalties 
and disabilities. Of course the act is not actually enforced today. 

2 4 Bi. Comm. 41 ef seg.; STARKIE, SLANDER AND LIBEL ry sg ed., 1877), § 772. 

3 State v. Chandler, 2 Harr. (Del.) 553 (1837). 

4 Taylor’s Case, 1 Vent. 293, 3 Keb. 607, 621 (1675). ‘The actual decision was 
undoubtedly right, for the defendant’s words were indecent. 

In a number of the cases special stress is laid on the religious sanction of a judicial 
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fundamental doctrines of the Christian religion is criminal and the 
motive and manner of the attack are immaterial.’ This view is now 
repudiated by the courts. It is no longer felt that it can be said that 
the decay of the Christian religion would mean the dissolution of the 
state, nor that a decorous discussion of the merits of Christianity would 
mean its decay. 

3. That since the majority of the members of the community are 
Christians, an attack upon Christianity has a tendency to cause a breach 
of the peace.’ Certainly the tendency to cause a breach of the peace 
may make conduct criminal which would otherwise be innocent.* But 
today it can hardly be said that a decorous argument against Christianity 
tends to cause a breach of the peace. Moreover, even conduct which 
tends to cause a breach of the peace is sometimes justified on grounds 
of public policy,® and surely the policy in favor of freedom of discussion 
of matters of vital interest to humanity is sufficient justification. But 
if the words are scurrilous or spoken in an insulting way or for the purpose 
of stirring up trouble, then indeed a justification is quite lacking.'° 

4. That an attack upon religion constitutes a public nuisance. It is 
a criminal offense to disturb the community by thrusting upon it 
something disgusting and nasty, whether that thing be a smell, a 
sight or an idea.“ Hence, indecorous or contumelious language in 
regard to things generally regarded by the community as sacred con- 
stitutes a public nuisance.“ But a decorous discussion of such things 
is no nuisance.” 





oath. See STARKIE, SLANDER AND LiBEL (Am. ed., 1877), § 772. This argument 
of course loses all its force when atheists are allowed to be sworn. See Stat. 1 & 2 
Vict. c. 105, § 1, and acts amendatory thereof. 

5 Regina 2. Moxon, 4 St. Tr. (N. Ss.) 694 (1841) (publishing Shelley’s “Queen 
Mab”); Reg. v. Petcherini, 7 Cox C. C. 79 (1856) (burning an authorized version of 
the Bible); Rex 2. Williams, 26 How. St. Tr. 653 (1797) (publishing Paine’s “Age of 
Reason”); Rex v. Woolston, 2 Str. 820, Fitzg. 64, 1 Barnard. 162, 266 (1779) (denial 
of miracles of Christ); Commonwealth ». Kneeland, 20 Pick. (Mass.) 206 (1838) 
(promulgation of pantheistic ideas); Updegraph 2. Commonwealth, 11S. & R. (Pa.) 
304 (1824) (denial of infallibility of the Bible). This view is accepted by STEPHEN, 
DicEst oF CRIMINAL Law (6 ed., 1904), 125. 

6 Regina v. Bradlaugh, 15 Cox C. C. 217 (1883); Regina v. Ramsay, 15 Cox C. C. 
231 (1883); Rex v. Boulter, 72 J. P. 188 (1908). See Shore v. Wilson, 9 Cl. & Fin. 355, 
524, 539; OpGErs, LiBEL AND SLANDER (5 ed., 1911) ch. xvii, which has a full col- 
lection of English cases; 3 WHARTON, CRIMINAL Law (11 ed., 1912). 2121. 

7 Of course true disciples of Christ would not resort to the illegal use of force. 
“The professing and devout Christian would indeed look on the scene more in sorrow 
than in anger, but his relatives and friends, who are not strictly professors of Christi- 
anity or members of any church or sect, and the great mass who have been educated 
in the Christian’s belief, though not professing to act up to it, would probably do as 
outraged and insulted men have in all ages been accustomed to do.” State v. Chandler, 
2 Harr. (Del.) 552. 

8 Wise v. Dunning, [1902] 1 K. B. 167. 

® Beatty v. Gillbanks, 15 Cox C. C. 138 (1882). 

10 Rex v. Boulter, 72 J. P. 188 (1908); State v. Chandler, 2 Harr. (Del.) 553 (1837); 
People v. Ruggles, 8 Johns. (N. Y.) 290 (1811). It is an indictable offense to ridicule 
“244 wry go of a minority of the community. Commonwealth v. Haines, 4 Pa. 

L. J. 17 (1824 

1 BEALE, CASES ON CRIMINAL LAw (3 ed.), 81-102. 

2 Peoplev. Ruggles, 8 Johns. (N. Y. 291) (1811); 2 Bishop, New Criminat Law, § 74. 

3 Regina v. Bradlaugh, 15 Cox C. C. 217 (1883); Rex v. Boulter, 72 J. P. 188 (1908). 
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It may therefore be concluded that today the promotion of atheism 
in decorous ways is not a crime. To this even Lord Finlay agrees." 

Granting that the promotion of atheism is not a criminal offense, is 
it illegal in any sense? In 1850, in Briggs v. Hartley, the court held 
illegal as inconsistent with Christianity a legacy “for the best original 
essay on natural theology, treating it as a science, and demonstrating 
its adequacy and sufficiency when so treated and taught to constitute 
a true, perfect, and philosophical system of universal religion.” In 
1867, in Cowan v. Milbourn,* the court held illegal a contract to let rooms 
for the purpose of the delivery of lectures on such subjects as “The 
Character and Teachings of Christ: the former defective, the latter 
misleading.” '7 Similarly in a Canadian case, decided in 1878, a con- 
tract to let a hall for the delivery of lectures containing an attack upon 
the fundamental doctrines of Christianity was held illegal.’* In the 
well-known Pennsylvania case of Zeisweiss v. James,'® decided in 1870, 
Sharswood, J., was of the opinion that a legacy to the “Infidel Society 
of Philadelphia hereafter to be incorporated . . . for the purpose of 
building a hall for the free discussion of religion, politics, etc.,” was illegal. 
In Lawrence v. Smith® Lord Eldon refused to enjoin a pirated edition 
of a medical book because it seemed to throw some doubt on the doctrine 
of the immortality of the soul. It shows a remarkable openness of mind 
that in spite of these decisions the House of Lords was able to reach 
the result it did reach in Bowman v. Secular Society, Limited, [1907] A. C. 
406, upholding a bequest to a registered company organized to promote 
atheistic doctrines, and for the first time establishing in the English law 
a real freedom of decorous religious discussion. 

One interesting and more doubtful question yet remains. Granting 
that the promotion of atheism is not criminal or in any way illegal, is 
it a charitable object? That point it was not necessary to decide in the 
Bowman Case where the fund bequeathed was to be paid to a registered 
company. If, however, the fund had been given to trustees to be ex- 
pended in the promotion of atheisni, the question whether such an 
object is charitable would have been presented. For unless it were held 
to be a charitable trust, it would be invalid under the doctrine of Morice 
v. Bishop of Durham, which requires a definite beneficiary in non- 
charitable trusts, and also as violating the principle of the rule 
against perpetuities. Lord Parker touching on this question in the 
Bowman Case came to the conclusion that such a trust is not char- 





144 Bowman »v. Secular Society, Limited, [1917] A. C. 406, 423. See Recent Cases, 
page 313. 

% 19 L. J. Ch. 416. See also Kinsey v. Kinsey, 26 Ont. 99 (1894). 

1% L. R. 2 Ex. 230, 36 L. J. Exch. (N. s.) 124, 16 L. T. (N. S.) 290, 15 Week. Rep. 
750. 
17 Lord Parker suggests that possibly Cowan v. Milbourn may be upheld on the 
ground that the lectures had a tendency to cause a breach of the peace. Bowman 2. 
Secular Society, Limited, [1917] A. C. 406, 447. 

18 Pringle v. Napanee, 43 U. C. Q. B. 285. 

19 63 Pa. 465. Compare Manners v. Philadelphia Library Co., 93 Pa. 165. 

20 Jac. 471 (1822). See also Murray v. Benbow, 4 St. Tr. (N. S.) 1410 (1822), where 
Lord Eldon refused to restrain the defendant from publishing a pirated edition of 
Lord Byron’s “Cain.” 

21 to Ves. 521. 
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itable.” It was expressly so decided a few years ago in an Australian 
case. A bequest was there made to the “Incorporated Body of Free- 
thinkers of South Australia.” The chief doctrine of that society was 
“that science provides for life, and that materialism can be relied upon in 
all phases of society.”” The corporation had ceased to exist at the time of 
the death of the testator, and the question was whether the legacy could 
be applied cy pres. The court held that the purposes of the society were 
not charitable and that it could not be so applied. It may be difficult, 
though perhaps not impossible,* to say that the promotion of atheism 
is the advancement of religion. Certainly, however, it may well be 
held to be the promotion of education, for education is not confined to 
matters taught and learned in the school-room. At any rate, it may be 
held to fall within that broad class of cases where the purpose is “ bene- 
ficial to the community.” * Of course the fact that the testator sincerely 
believes that the community will be benefited by his scheme is not enough 
to make the scheme charitable. On the other hand, the fact that the 
members of the court and the great majority of the members of the 
community think that the community will not be benefited is not enough 
to prevent the scheme from being charitable. The courts have upheld 
as charitable, bequests for the promotion of vegetarianism,” for the 
suppression of vivisection,?’ for the spread of woman’s suffrage,”* for 
the publication of the doctrines of Henry George,?® for the furtherance 
of Conservative principles when accompanied by religious and mental 
improvement,*° for the propagation of the writings of Joanna South- 
cote*®! (who claimed that she would give birth to a new Messiah and 
whose writings the court thought not “inconsistent with Christianity”’), 
for the promotion of Unitarianism,” for the promotion of Christian 
Science,® for the advancement of spiritualism, and for the furtherance 
of “the broadest interpretation of metaphysical thought.” * Surely if 
all these objects, whether wise or unwise, are charitable, the furtherance 
of earnest inquiry into the fundamental questions of religion is likewise 





2 Bowman ». Secular Society, Limited, [1917] A. C. 406, 440 et seq. 

% In re Jones, [1907] S. Aust. L. R. 190. A provision in a bequest for the founding 
of a college that ecclesiastics should be kept off the premises does not invalidate the 
bequest. Vidal v. Philadelphia, 2 How. (U. S.) 127, 198 (1844). 

* In Knight’s Estate, 159 Pa. 500 (1855), the court was of the opinion that a legacy 
for such a purpose was so far a bequest for the promotion of religion as to be void 
under a statute invalidating bequests made less than one month before the testator’s 
death. 

% See Commissioners of Income Tax v. Pemsel, [1891] A. C. 531, 583. 

% In re Cranston, [1898] 1 I. R. 431. 

27 In re Foveaux, [1895[ 2 Ch. sor. 

% Garrison 2. Little, 75 Ill. App. 402. But see Jackson ». Phillips, 14 Allen (Mass.) 
539. 
29 George v. Braddock, 45 N. J. Eq. 757, reversing 44 N. J. Eq. 124. 

%® In re Scowcroft, [1898] 2 Ch. 638. 
| 31 Beav. 14, 31 L. J. Ch. (N. S.) 767, 8 Jur. (N. Ss.) 663, 6 L. T. (N. 8.) 525, 10 
Week. Rep. 642. 

% Shore v. Wilson, 9 Cl. & Fin. 355 (1842). 

% Chase v. Dickey, 212 Mass. 555, 99 N. E. 410; Glover »v. Baker, 76 N. H. 393, 
83 Atl. 916. . 

* Jones v. Watford, 62 N. J. Eq. 330, 50 Atl. 180, affirmed in 64 N. J. Eq. 785, 

3 Atl. 397. 
: ? Vineland Trust Co. v. Westendorf, 86 N. J. Eq. 343, 98 Atl. 314 (1916). 
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such. It makes no difference that the object is to present only one side 
of the question; innumerable religious trusts have been established 
to present other sides. It makes no difference that most people regard 
that side as the wrong side, if rational persons can and do regard it as 
the right side and can and do believe that its advaricement will benefit 
mankind. At the end of the eighteenth century a learned writer said 
that no person in a Christian country can complain of the prohibiting 
of a denial of Christianity, for ‘even an infidel must acknowledge that 
no benefit can be derived from the subversion of a religion which enforces 
the best system of morality.” * But the sincere disbeliever does not 
acknowledge this. On the contrary, he believes that the spread of what 
he regards as truth and the removal of what he regards as superstition 
would conduce to the benefit of mankind. Surely the truth will prevail 
though the courts do not attempt to decide @ priori what is the truth. 





LIABILITY OF OCCUPIERS OF PREMISES TOWARD TRESPASSERS. — In 
his last written utterance Dean Thayer spoke of the “‘ powerful weapon” 
which “the modern law of negligence places in the hands of the injured 
person and how little its full scope has been realized until recently,” ! 
and he showed how many questions of which we have been seeking arbi- 
trary solutions under the doctrine of Rylands v. Fletcher, or by setting up 
special categories of carcier and passenger, were really to be dealt with on 
a broad simple principle of liability.2_ Decisions on the liability of occu- 
piers of premises toward trespassers are affording another example. 

A person who comes upon premises in the control of another may be 
injured by the latter’s negligent management ofan active force, or he may 
be injured by reason of the condition of the premises upon which he 
comes. If the former, it ought not to matter in what capacity he comes. 
It should be a question whether a reasonable man managing the force 
which the occupier of the premises was operating would have anticipated 
injury to the person in question under the circumstances. If so the ordi- 
nary principle of liability should hold him to repair the injury following 
from his want of due care. Whether the person injured was invitee, licen- 
see,® perceived trespasser, anticipated but not perceived trespasser ® or 





% Swirt, System oF Laws or Convy., vol. 2, 323. 


! “Liability Without Fault,” 29 Harv. L. REv. 801, 805. 

2 Tbid., 805, 813. 

’ Gallagher v. Humphrey, 6 L. T. R. (N. s.) 684; De Haven v. Hennessey, 137 
Fed. 472; Pomponio v. New York R. Co., 66 Conn. 528, 34 Atl. 491; Schmidt ». Coal 
Co., 159 Mich. 308, 123 N. W. 1122; Hyatt v. Murray, ror Minn. 507, 112 N. W. 
881; Knowles v. Exeter Mfg. Co., 77 N. H. 268, go Atl. 970; Hoadley v. Int. Paper 
Co., 72 Vt. 79, 47 Atl. 169. 

4 Rome Furnace Co. v. Patterson, 120 Ga. 521, 48 S. E. 166; Fields ». Louisville 
R. Co., 163 Ky. 673, 174 S. W. 41; Herrick v. Wixom, 121 Mich. 384, 80 N. W. 117, 
81 N. W. 333; Hobbs ». Blanchard, 74 N. H. 116, 65 Atl. 382. 

5 Schmidt ». Coal Co., 159 Mich. 308, 123 N. W. 1122; Brown v. Boston R. Co., 
73 N. H. 568, 64 Atl. 194; Magar ». Hammond, 171 N. Y. 377, 64 N. E. 150; Cincin- 
nati R. Co. v. Smith, 22 Ohio St. 227; O’Leary v. Elevator Co., 7 N. D. 568, 75 N. W. 


919. 
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unanticipated trespasser,® should go only to the question whether there 
was due care in not looking out for him. On the other hand, if the occu- 
pier of the premises is not doing anything active, but the injury results 
from the condition of the premises upon which the injured person comes, 
the question at once arises, why should the occupier, who is doing noth- 
ing, bestir himself to look out for the safety of those who come upon his 
premises? Why should they not look out for themselves, as they would 
do anywhere else, except as to negligence of those pursuing an active 
course of conduct? These considerations have required differentiation 
between trespassers, licensees and business guests or invitees. Control 
of his premises by the occupier must be balanced against the interest of 
personality of the person coming on the premises. Therefore, so far as 
condition of the premises goes, he who comes thereon takes the risk” unless 
he comes on as business guest or invitee, that is, upon the business of the 
occupier. In the latter case there is a relation to which the law may 
properly attach a duty of due care.’ But a distinction is to be made. 
No one may call upon the law to secure him in any claim of wilful aggres- 
sion upon another. Accordingly, if the occupier, without management of 
any active force, intends injury to those who come on his premises, in 
whatever capacity, he comes within another general principle that re- 
quires one to respond for all injuries which he causes wilfully. Hence 
the universal holding that the occupier is liable to trespassers for wilful 
aggression or its equivalent.® 

Looking back over the development of the law the foregoing lines are 
evident. But, to use the classical words of Mr. Justice Holmes, they 
have had to be “pricked out by the gradual approach and contact of 
decisions on the opposing sides.” !° In this process many strong courts 
started out to treat the first situation along the lines of the second. Some 
denied liability for negligent management of an active force to the injury 
of trespassers, perceived or unperceived, while admitting a liability to 
licensees." Others denied liability therefor except in case of business 
guests or invitees.” In either event liability for wilful injury was ad- 
mitted, thus more or less completely assimilating the first situation to 
the second. 

As always happens in such cases, the courts that refused to apply the 
general principle of negligence to negligent management of an active 
force by an occupier of premises causing injury to a trespasser or licensee 
were presently called upon to warp other legal doctrines to avoid unhappy ~ 





6 See the remarks of SEAMAN, J., in Sheehan v. St. Paul R. Co., 76 Fed. 201, 205. 

7 Ponting v. Noakes, [1894] 2 Q. B. 281. 

8 Indermaur v. Dames, L. R. 1 C. P. 274. 

® Bird v. Holbrook, 4 Bing. 628. 

10 Noble State Bank v. Haskell, 219 U. S. 104, 112, 31 Sup. Ct. Rep. 186. 

Grand Trunk R. Co. »v. Barnett, [1911] A. C. 361; Gallagher ». Humphrey, 
6 L. T. R. (N. s.) 684; Jordan v. Grand Rapids R. Co., 162 Ind. 464, 70 N. E. 524; 
Rink v. Lowry, 38 Ind. App. 132, 77 N. E. 967; Lando v. Chicago R. Co., 81 Minn. 
279, 83 N. W. 1089; Hyatt v. Murray, tor Minn. 507, 112 N. W. 881; Koegel ». 
Missouri R. Co., 181 Mo. 379, 80 S. W. 905; Schaaf v. St. Louis Basket Co., 151 Mo. 
App. 55, 131 S. W. 936. ; 

2 Neice v. Chicago R. Co., 254 Ill. 595, 98 N. E. 989; Cunningham v. Toledo R. 
Co., 260 Ill. 589, 103 N. E. 594; Maynard »v. Boston R. Co., 115 Mass. 458; O’Brien 
v. Union R. Co., 209 Mass. 446, 95 N. E. 861; Hoberg ». Collins, 80 N. J. L. 425, 
78 Atl. 166. 
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consequences. For one thing, they were called upon to create a special 
category of passengers to whom duties of due care were owing as such.” 
For another, they actually did for a season warp the conception of busi- 
ness guest or invitee, by a strained doctrine of implied invitation, so as, 
in effect, to allow recovery by licensees or unmolested trespassers injured 
by negligent active operations of the occupier. 

It is not to be wondered at, then, that we now find one of these courts 
warping the idea of wilful injury and leaving it to the jury to find in effect 
that there is a trap for trespassers in something put on the land, not for 
the purpose of injuring them, but maintained for wholly proper ends and 
negligently suffered to become and remain dangerous." The court says 
offhand that there is “nothing in” the proposition that suffering the de- 
fect in the condition of the premises must amount to an intention to in- 
jure trespassers in order to give rise to liability. But the distinction 
between suffering premises to become unsafe for trespassers by inaction 
and actively providing means of injuring anticipated trespassers has 
always been drawn,’ and in the case of injurious devices actively pro- 
vided the distinction has been drawn between those provided for legiti- 
mate purposes which are incidentally dangerous to trespassers and those 
provided immediately because they are dangerous to trespassers.!® To 
say that a dangerous condition into which the premises have fallen may 
be maintained wilfully so as to create a liability to trespassers is to say 
that occupiers of premises are bound to furnish trespassers a safe place 
in which to trespass. Hence, unless our notions of property are to break 
down utterly, this extension of the idea of wilful or wanton injury is not 
likely to have more utility than the attempt to extend the idea of “invi- 
tation”’ to endured trespassers. For while the latter was to some extent 
justified as an attempt to plow round the limitation of liability for negli- 
gence in the management of active force by occupiers of premises, the 
former, with all its possibilities for that situation, is actually applied to a 
case of a trespasser injured by the condition of the premises which the 
law was already treating on rational lines. 





8 It is significant that of eleven cases on this subject in BEALE, CASES ON CARRIERS, 
119-136, all but one are from Illinois and Massachusetts. In those jurisdictions 
plaintiff’s only hope of showing a duty of due care was to induce the court to hold 
that a duty was owing to him as a passenger. So the question came to the court as 
one of whether, although not an invitee, he was a passenger. 

4 Sweeny v. Old Colony R. Co., 1o All. 368. See the argument of counsel in 
Stevens v. Nichols, 155 Mass. 472, 29 N. E. 1150, reported in Ames & Suita, CAsEs 
on TorTs, 2 ed., 443. 

1 Romana v. Boston Elevated R., 226 Mass. 533, 116 N. E. 218. See RECENT 
CASES, p. 313. 

16 226 Mass. 537, 116 N. E. 218. 

17 See, for example, Cleveland R. Co. ». Ballentine (C. C. A.) 84 Fed. 935, 938; 
Gibson v. Leonard, 143 Ill. 182, 192, 32 N. E. 182; Lary v. Cleveland R., 78 Ind. 323, 
328; Quigley v. Clough, 173 Mass. 429, 430, 53 N. E. 884; Gramlich v. Wurst, 86 Pa. 
St. 74, 80; Pittsburgh R. Co. v. Brigham, 29 Ohio St. 364. 

18 Bird v. Holbrook, 4 Bing. 628; Hooker v. Miller, 37 Ia. 613; Quigley ». Clough, 
supra; Loomis v. Terry, 17 Wend. 497, 501. Compare also the rule that contributory 
negligence is no bar in case of a wilful or wanton injury. Here something more than 
a gross negligence is meant; there must be aggression or its equivalent. Banks »v. 
Braman, 188 Mass. 367, 74 N. E. 594; Birmingham R. Co. v. Pinckard, 124 Ala. 
372, 26 So. 880; Lary v. Cleveland R. Co., 78 Ind. 323, 328; Denman ». Johnston, 
85 Mich. 387, 48 N. W. 565; Barlow »v. Foster, 149 Wis. 613, 136 N. W. 822. 
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THE FUNDAMENTAL LAW IN ENGLAND. — That the sovereignty of 
the King in Parliament is absolute is a commonplace about which there 
can today be no question; and it is a sovereignty at every point strength- 
ened by the absence in England of the usual American distinction be- 
tween constitutional and ordinary legislation. But while sovereignty 
thus attaches to the supreme legislative authority its administration is 
a matter open at every point to judicial inquiry. The King’s ministers 
are below the law; and whatever they attempt outside the common law 
must somewhere find its sanction within the four corners of a statute. 
The significance of this distinction has arisen in an interesting way in 
R. v. Halliday, recently decided by the House of Lords. By the Defense 
of the Realm Consolidation Act * the King in Council was empowered, 
during the continuance of the war, “to issue regulations for securing 
the public safety and the defense of the realm.” * Under this general 
power Reg. 14 ) empowered the secretary of state to order the intern- 
ment of any person ‘‘of hostile origin or association” where, upon the 
opinion of a competent naval or military authority, it appears to him 
expedient to do so in accordance with the purpose of the authorizing 
statute. Under this regulation a naturalized German named Zadig 
was interned. He appealed against regulation 14 6 as unauthorized by 
the act and thus wlira vires. The majority of the House seems to have 
had no difficulty in sustaining the opinion of the court below which had 
upheld the regulation. The case, however, is remarkable for a very able 
and vigorous dissenting opinion by Lord Shaw of Dunfermline which 
raises an issue of immense importance. He argues, in the first place, 
that certain English statutes, and notably Magna Charta and the Habeas 
Corpus Act, are so fundamental to the English Constitution as to be 
incapable of repeal except by the definite and declared purpose of the 
King in Parliament; ‘ and, as a corollary to this first proposition, he in- 
sists that any administrative regulation which, in the absence of such 
declared purpose, tends towards this end, is by that fact wlira vires.’ It 
is at least an interesting attitude; and though there is a sense in which 
it has about it a certain antiquarian character, it is also an antiquarian- 
ism with a significantly modern implication. It in nowise denies the 
sovereignty of Parliament; and in this sense it differs from those legal 
conceptions of early English law which seem to have postulated cer- 
tain fundamentals which even Parliament was powerless to alter. But 
it suggests that what Dean Pound” has aptly termed “executive jus- 
tice’ must at every point show express authority for its institution. It 
cannot change the common law unless it can definitely show that such 
was the intention of Parliament; an enabling act, in fact, must give evi- 
dence of having been reasonably construed.® It is, of course, a common- 


1 [1917] A. C. 261. 2 5 Geo. V, c. 8. 

3 [bid., sec. 1, sub-sec. 1. 4 [1917] A. C. 261, 294. 

5 Tbid., 298. 

6 Cf. C. H. McItwatn, THe HicH Court or PARLIAMENT, especially ch. 11. 

7 Cf. his paper in 55 AMERICAN LAw REGISTER, 137. 

8 Lorp SHaAw in H. of L., page 288. Cf. (on a very different issue) Re Dudley cor- 
poration (1881), 8 Q. B. D. 86, 93, C. A. The earlier cases make this issue perfectly 
clear. Cf. Chudleigh’s Case (1595); 1 Coke Rep. 113 6; Delamere v. Barnard (1567), 
Plowd. 346, 532; Herbert’s Case (1584), 3 Co. Rep. 11 6. 13 6; Fermor’s Case (1602), 
3 Co. Rep. 77 4. 
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place of statutory construction that judicial interpretation should be 
directed to the avoidance of consequences which are inconvenient and 
unjust, so long as this can be achieved without violence to the act con- 
cerned. Clearly enough there was inconvenience in the regulation; 
and the matter of injustice may perhaps be settled by the fact that since 
Mr. Zadig complied with the regulation he suffered internment without 
trial; whereas, had he disobeyed it, he would at least have had the op- 
portunity of going before the courts." But this is surely to show either 
the unnecessary character of the original regulation or its stupidity in 
that it puts a premium on disobedience to the executive. It is, more- 
over, significant that high authorities have viewed with concern the 
growing extent ofj this administrative justice; and the opinion that 
it is not warranted by the facts is fairly widespread.” Certainly the 
“irresistible clearness” of which Lord Justice Swinfen Eady spoke in 
the Court of Appeal seems nowhere justified by the facts. Everyone is, 
of course, willing to give government a latitude in time of war different 
both quantitatively and in kind from its powers in time of peace; but 
in the absence of an express delegation of the immense powers contained 
in Reg. 14 6 the desire of Parliament to grant them is at least a matter 
for doubt. This is, of course, simply a matter of opinion. The whole 
question is a psychological one, and the facts at issue may be differently 
interpreted. The only point of importance here is that if a complete 
power of general regulation was thus conceded, an energetic secretary 
of state may make the courts superfluous. We come, in fact, to the 
vital question that is involved in the whole problem of administrative 
law — the conference of such powers as render efficiency a certainty with 
the adequate retention of complete official responsibility. Here, at 
least, the argument in the Lords suggests that Lord Shaw has made out 
a case against the assumption of a balance. The theoretical assump- 
tion is even more important. It is historically indubitable that England 
does not know fundamental laws. But when the courts begin to feel 
that the spirit of the Constitution is not adequately protected by its 
literal statement in terms of legislation, there is the opportunity at 
least of wide-spread change. There is little or no adequate evidence 
that the courts have ever declared an English statute unconstitutional." 
What Lord Shaw demanded in his opinion was that an administrative 
regulation should be declared unconstitutional because its results would 
fail to harmonize with the spirit of English law. It is, in fact, an appeal 
to due process of law; and ‘“‘due process” — already made sacred by 
an English statute  — is, in theory at least, connected with the idea of a 
law so fundamental that men cannot change it. The resemblance be- 
tween such a conception and M. Duguit’s “objective” law is, of course, 
obvious enough. It is flexible in that it admits that the objective law 





* York v. Middleburgh (1828), 12 Y. & J. 196, 215. 

10 Lorp SHaAw in H. of L., 277. 

4 Cf. for a typical instance House or Lorps DreBates, November 8, 1915, the 
speech of Lord Loveburn, page 182, and of Lord Courtney. Cf. PENWITH, 194. 

12 Cf. Lonpon Nation, Feb. 12, 1916. 

8 Cf. Pound, 21 Harv. L. REv. 383. 

M4 5 Epw. III, c. 9; 25 Epw. III. stat. 5, c. 4; 37 Epw. II.c. 18. Cf. MCKEcHNIE, 
Macna Carta, 2 ed., 390. 
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may change with the facts at issue; ® were England invaded, its content 
would be different from the situation involved in a continental war. 
The whole point involved is the disappearance of the Roman notion of 
sovereignty and its replacement by the idea of a service to which the 
state itself, no less than its members, are bound. In Rex v. Halliday 
the court mistook these implications by its determination to regard the 
issue as a purely administrative question. Its result, as Lord Shaw, 
perhaps somewhat dramatically, asserted, is to make the government 
‘“‘a Committee of Public Safety . . . the analogy is with a practice 
more silent, more sinister, the Jetires de cachet of Louis Quatorze. .. . 
It . . . is the negation of public safety or defense. It is poison to the 
commonwealth.” © No one who considers the problem involved can 
doubt that we are here at the beginning of an evolution which may re- 
sult in giving a new significance to the notion of the supremacy of law. 





RIGHT OF A PATENTEE TO RESTRICT THE PRICE AND THE USE OF A 
PATENTED ARTICLE.— At common law any attempt to restrict the 
use or price of a chattel by notice to the purchaser or sub-purchaser was 
held void ! as contravening the public policy in favor of the free aliena- 
tion of chattels.” 

The Patent Act grants to the patentee the exclusive right to “make, 
use, and vend” the article patented.’ It has been contended that this 
monopoly granted to the patentee takes the patented article out of the 
general common law rule, and that the exclusive right to use and to 
vend enables the patentee, indirectly, by a license arrangement to 
restrict the use and the price of his patented article by a mere notice 
attached thereto, and that any use or sale of the article in violation of 
the license constitutes an infringement of the patent. Since a suit for 
infringement of a patent right is a suit arising under the patent laws of 





% Cf. Ducuit, Droit Soctat, Drorr INDIVIDUEL, lect. 1, and cf. Cohen, “ Jus Natu- 
rale Redivivum,” 25 PuiLosopH. REv. 761 f. 
% [1917], A. C. 292. 


! Appollinaris Co. v. Scherer, 27 Fed. Rep. 18; Garst v. Hall and Lyon Co., 179 
Mass. 588, 61 N. E. 219; Spencer’s Case, 5 Coke, 16 a. 

2 See Park v. Hartman, 153 Fed. Rep. 24, 39, where Lurton, J., speaking for the 
court, said: “‘The right of alienation is one of the essential incidents of a right of general 
property in movables, and restraints on alienation have generally been regarded as 
obnoxious to public policy, which is best subserved by great freedom of traffic in such 
things as pass from hand to hand. General restraint in the alienation of articles, 
things, chattels, except when a very special kind of property is involved, such as a 
slave or an heirloom, have been generally held void. ‘If a man,’ says Lord Coke, in 
CoKE oN LITTLETON, § 360, ‘be possessed of a horse or any other chattel real or per- 
sonal, and give his whole interest or property therein upon condition that the donee 
or vendee shall not alien the same, the same is void, because his whole interest and 
property is out of him so as he hath no possibility of reverter; and it is against trade 
and traffic and bargaining and contracting between man and man.’” This passage 
is quoted with approval by Mr. Justice Hughes in Dr. Miles Medical Co. v. Park and 
Sons Co., 220 U. S. 373, 404; 31 Sup. Ct. Rep. 376, 383. See also Gray, RESTRAINTS 
ON ALIENATION, 2 ed., §§ 27, 28. 

3 U.S. Comp. Stat. 1913, § 9428; U. S. Rev. Star. § 4884. 
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the United States the federal courts have exclusive jurisdiction in these 
cases.* 

Several decisions in the lower federal courts upheld this position as 
to price restrictions,® and the United States Supreme Court in Bement 
v. National Harrow Co.® seemed also to commit itself to this view. 
But that court definitely decided in Bower v. O’Donnel’ that the mere 
fact that an article is patented does not give to the patentee the right to 
restrict its price on resale. 

As to use two general types of restrictions have been submitted to 
the courts for consideration. The first is a restriction which regards 
the use of the patented article only. Such restrictions have been upheld 
in the lower federal courts,* and at least in one case by the Supreme 
Court.? The second type is a restriction on the article primarily with 
reference to its use with non-patented accessories and seeks to confine 
its use to accessories specified by the patentee. This sort of restriction 
was first upheld in the lower federal courts in Heaton-Peninsular Button- 
Fastener Co. v. Eureka Specialty Co.,° which was followed by a long 
line of decisions in accord." The rule of the Button-Fastener Case 
was affirmed by the Supreme Court in Henry v. A. B. Dick & Co.;¥ 
but this decision has recently been overruled in Motion-Picture Patents 
Co. v. Universal Film Manufacturing Co., where the court refused to 
enforce a restriction imposed by the patentee on his patented motion- 
picture projecting machine to the effect that it should be used only with 
films of the patentee’s manufacture. It is not clear that the Motion- 
Picture Case also overrules the cases upholding restrictions of the first 
type. 

In neither the first nor the second type is the restriction as to use 
expressly warranted by the patent law. So if there is a warrant it must 
be implied. The argument in favor of restrictions of the first type is 
based on the theory that since the patent law gives to the patentee the 





4 DeWitt v. Elmira Nobles Mfg. Co., 66 N. Y. 459; Rice v. Garnhart, 34 Wis. 453; 
Kendall ». Windsor, 6 R. I. 453; Elmer v. Pennel, 40 Mé. 430. See ROBINSON ON 
PATENTS, §§ 855, 861. 

5 Edison Phonograph Co. v. Pike, 116 Fed. 863; Victor Talking Machine Co. 
v. The Fair, 123 Fed. 424; National Phonograph Co. v. Schlegel, 128 Fed. 733; The 
Fair v. Dover Mfg. Co., 166 Fed. 117; Edison Phonograph Co. ». Kaufmann, 105 
Fed. 960. 

® 186 U. S. 70, 22 Sup. Ct. Rep. 747. 

7 229 U.S. 1, 33 Sup. Ct. Rep. 616. Affirmed, Straus v. Victor Talking Machine 
Co., 37 Sup. Ct. Rep. 412. 

8 Dickerson ». Matheson, 57 Fed. 524; Commercial Acetylene Co. v. Autolux 
Co., 181 Fed. 387; International Pavement Co. v. Richardson, 75 Fed. 590; New York 
Bank Note Co. v. Hamilton Bank Note Engraving and Printing Co., 83 Hun 593, 
31 N. Y. Supp. 1060. 

® Mitchell v. Hawley, 16 Wall. 544. 

10 77 Fed. 288. 

1 Tubular Rivet and Stud Co. v. O’Brien, 93 Fed. 200; Cortelyou ef ai. ». 
Lowe, 111 Fed. 1005; Rupp and Wittgenfeld Co. v. Elliott, 131 Fed. 730; A. B. 
Dick Co. v. Milwaukee Specialty Co., 168 Fed. 930; Crown Cork and Seal Co. ». 
Brooklyn Bottle Stopper Co., 172 Fed. 225. 

2 224 U.S. 1, 32 Sup. Ct. Rep. 364. The same result has been reached by the Eng- 
lish court under a similar statute. Incandescent Gas Light Co. v. Cantelo, 12 Pat. 
L. R. 262; Incandescent Gas Light Co. v. Brogden, 16 Pat. L. R. 179. 

% Advance Sheets, 37 Sup. Ct. Rep. 416. 
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sole right to use the article for all purposes, the patentee-vendor may 
grant this plenary right of use to the vendee or he may grant only a 
partial right to use, for example, to use only in a particular manner, 
even though title passes. The validity of such a restriction thus rests 
fundamentally on the rule that the measure of the grantee’s right is 
the extent of the grant.“ In the second type of restriction the reasoning 
is somewhat different. There the argument proceeds upon the proposi- 
tion that, since the patentee may withhold his patent altogether from 
public use, he must logically be permitted to impose any condition he 
sees fit upon such use as he may allow. Oras Mr. Justice Holmes puts 
it in his dissenting opinion in the Motion-Picture Case, “the measure 
of a condition is the consequence of a breach, and if that consequence 
is one that the owner may impose unconditionally, he may impose it 
conditionally upon a certain event.” 

Both of these arguments are predicated upon the position that even 
after title to a patented article has passed, the patentee’s monopoly as 
to use still clings to it. A more accurate application of the patent law, 
however, leads to the conclusion that once an absolute title to the 
patented article is passed by the patentee the veil of monopoly is shorn 
from the article, and that thereafter its use and control are regulated 
not by the special rules of the patent law but by the general rules of 
the law governing property. The bare fact that an article is patented 
does not render it immune from the police power of the several states,!” 
or enable the patentee to make a hard bargain respecting it,'* nor does 
it warrant the imposition of a condition which necessitates the abridg- 
ment of a public duty.!® If the monopoly granted by the patent law 
is insufficient to defeat these greater public policies, it is difficult to 
understand on what compulsion it is permitted to defeat a lesser public 
policy. It is true that an assignment of a patent right may be subject 
to such conditions and control as the patentee may choose to impose, 
for the assignee enjoys his rights directly under the patent law. But 
when a patented article is sold the vendee’s rights therein are not fixed 
by the patent law but by the common law rules of ownership in prop- 
erty.” The cases which hold that an assignment of a patent may be 
subject to restrictions are no authority, then, for restricting the use of 
a patented article after an absolute title thereto has passed. 

It is submitted, therefore, that there is nothing in the patent law 
which peculiarly enables a patentee to restrict the use or the price of a 
patented article, or justifies a restraint on the alienation of a patented 





4 See Mr. Justice Clifford’s opinion in Mitchell v. Hawley, note 8, supra. 

46 Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405, 28 Sup. Ct. 
Rep. 748. 

16 See also the argument of Mr. Justice Lurton in Henry »v. A. B. Dick Co., note 12, 
supra. 

17 Patterson v. Kentucky, 97 U. S. 501; Allen v. Riley, 203 U. S. 347, 27 Sup. Ct. 
Rep. 95. 

18 Pope Manufacturing Co. v. Gormully, 144 U. S. 224, 12 Sup. Ct. Rep. 632. 

19 Missouri ex rel. Baltimore and O. Tel. Co. v. Bell Telephone Co., 23 Fed. 
539; Delaware and or Tel. and Tel. Co. c. Delaware ex rel. Postal Telegraph- 
Cable Co., 3 U. S. App 

20 This distinction i is he by Mr. Chief Justice Taney in Bloomer v. McQuewan, 
14 How. 539, 549. 
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article which would not be permitted if the article were not patented. 
And it is much better on principle to discard the alleged distinction 
between patented and non-patented articles in this connection, since 
it will lead to greater uniformity and simplicity in the law. The Motion- 
Picture Case is a far-reaching step in this direction and is to be welcomed 
as such. Nor does this result lack legislative sanction. Congress in 
expressly providing that the Clayton Act shall apply as well to patented 
as to non-patented articles ** has quite obliterated the last vestige of 
this distinction so far as the legality of monopolies is concerned. 

If it is true that patented articles are to be treated alike with non- 
patented articles so far as restrictions as to price and use are concerned, 
it is not untimely to inquire whether after all, in view of modern com- 
mercial development in methods of marketing and distribution, the 
common-law rule against such restrictions is really a wise one in the light 
of the whole policy of the law. Free alienation of chattels is only one 
of the many policies of the law. The protection of the rights of owner- 
ship in property is a policy equally as potent and equally as important. 
An ideal rule as to price and use restrictions would be based on neither 
one to the exclusion of the other, but would rather meet both. A similar 
conflict of equal policies is encountered in the consideration of the validity 
of contracts not to engage in a certain trade entered into by the vendor 
on the sale of a business. In early times all such contracts were probably 
bad,” but in Mitchell v. Reynolds,* the leading case on this subject, 
Lord Macclesfield held that a contract of this sort is valid, provided it 
is made to extend to a limited area only. But the House of Lords, in 
Nordenfelt v. Maxim-Nordenfelt Guns and Ammunition Co. realizing 
that a rule of law that depends on the balancing of two contrary policies 
cannot be settled adequately by a fixed and inelastic standard, formu- 
lated the principle that the test of the validity of a contract not to 
engage in a trade is whether or not it is necessary reasonably to protect 
the property rights of the promisee; and there are decisions in this 
country which in effect adopt this principle.” 





*t 38 Srat. AT L. 730, ch. 323. The section in question makes it unlawful for 
any person engaged in interstate commerce “to lease or make a sale or contract for 
sale of goods, . . . machinery, supplies or other commodities, whether patented or 
unpatented [italics supplied], for use, consumption or resale . . . or fix a price charged 
therefor, . . . on the condition, agreement or understanding that the lessee or pur- 
chaser thereof shall not use . . . the goods . . . machinery, supplies, or other com- 
modities of a competitor or competitors of the lessor or seller where the effect of such 
lease, sale or contract for sale, or such condition, agreement, or understanding may 
be to substantially lessen competition or tend to create a monopoly in any line of 
commerce.” 

2 See YEAR Book, 2 HEN. V, fol. 5, pl. 26, which was a suit on a bond given by a dyer 
not to use his craft within a certain city for half a year. The court reprimanded the 
plaintiff for securing such a contract and threw him out of court. 

% 1 P. Wms. 181. The words of the court are: “Wherever a sufficient consideration 
appears to make it a proper and useful contract, and such as cannot be set aside 
without injury to the fair contractor, it ought to be maintained; but with this con- 
stant diversity, viz. where the restraint is general not to exercise a trade throughout 
the kingdom, and where it is limited to a particular place; for the former of these 
must be void, being of no benefit to either party, and only oppressive, as shall be shown 
by and by.” % [1894] A. C. 535. 

% National Enameling and Stamping Co. v. Haberman, 120 Fed. 415; Diamond 
Match Co. v. Roeber, 106 N. Y. 473, 13 N. E. 4109. 
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It is urged that the validity of restrictions on the use and price of 
chattels should be determined by the principle of the Nordenfelt Case. 
Wherever such restrictions are necessary reasonably to protect the 
property rights of the vendor they should be allowed. But even under 
this test the Motion-Picture Case can be supported. There the vendor 
sought in his restriction not to protect his property rights in the patent 
under which he manufactured and sold the machine, but rather to 
stimulate his business in an independent and separate commodity. 
The mandate of reasonableness requires that the property right protected 
must be directly connected with the chattel restricted; that there must 
be such a relation as that existing between property rights under a 
patent and the patented article, or property rights in the good-will of 
a business in proprietary chattels and the proprietary chattel. Where 
use of an article in connection with accessories other than those pre- 
scribed by the vendor is likely to bring the vendor’s business in that 
class of articles into general disrepute, it is only reasonable that the 
vendor should be permitted to say with what supplies the article may 
be used. Likewise where the practice of price cutting by retail dealers 
is likely to destroy the good-will in the business of a manufacturer of 
a proprietary article built up by an expensive and consistent campaign 
of advertising, the manufacturer should be permitted to preserve his 
good-will by enforcing a price restriction and eliminating the dangerous 
competition among price cutters.” 

The Clayton Act ’ is essentially declaratory of the common law and 
should not properly be considered to prohibit. such measures as are 
necessary reasonably to protect vested property rights. 





OFFENSES UNDER SECTION THIRTY-SEVEN OF THE FEDERAL CRIMINAL 
Cope. — Section thirty-seven of the Criminal Code deals with two 
distinct crimes — conspiracies to commit an offense against the United 
States, which, as there is no federal common law, has been held to mean 
conspiracies to violate any federal penal statute; and conspiracies to 
defraud the United States, which will be considered more at length.! 
This latter clause of the statute has been construed as covering a wide 
range of offenses. It is well settled that to constitute this offense it is 
unnecessary that the intent or natural effect of the confederation be 
to deprive the United States of property or to cause any direct pecuniary 
loss. It is enough if its tendency be to cause the subversion or derange- 
ment of any governmental function.2 The theory of these cases seems 





% For an illuminating discussion of the reasonableness of price control see E. S. 
Rogers, “Predatory Price Cutting as Unfair Trade,” 27 Harv. L. REv. 139. See also 
30 Harv. L. REv. 68. 

27 See note 21, supra. 


1 Section THIRTY-SEVEN OF THE CRIMINAL CODE OF THE UNITED STATES; 35 STAT. 
AT L. 1096, ch. 321. If two or more persons conspire to commit any offense against the 
United States, or to defraud the United States in any manner for any purpose, and any 
of the parties do any act in pursuance thereof . . ., etc. 

2 Haas v. Henkle, 216 U. S. 462. A conspiracy to cause the issuance to the defend- 
ants of information as to contents of United States reports of the cotton crops. United 
States v. Morse, 116 Fed. 429. A false report by officers of a bank to the comptroller 
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to be that even though there be no direct loss, the effect of such conduct 
is to defraud the government in that it tends to bring the United States 
into disrepute and disrespect, and that this constitutes a very real loss, 
or perhaps in that it operates as a.fraud on the people as a whole through 
action on the government, which is practically the same as a fraud on 
the government. Several of the cases seem to go very far in sustaining 
indictments on this ground.* 

This statute has been applied to attempts to commit offenses against 
the election laws, but, due to the fact that in the cases heretofore arising 
there has always been a federal statute covering the attempted crime, 
the indictments have clearly fallen under the clause covering conspiracies 
to commit an offense against the United States.‘ Where the accused 
conspired with others to bribe electors in an election of state officials, 
such bribery being made criminal by state law, it was rightly held that 
this was no offense under section thirty-seven, inasmuch as no federal 
statute was violated, and the conspiracy being only relative to state 
matters could not be one to defraud the United States. 

In a recent case in the Supreme Court, however, the question was 
presented whether an attempt by twenty or more defendants to cause 
various persons to vote more than once at a primary election of members 
of Congress was a conspiracy to defraud the United States. United 
States v. Gradwell.6 The court, after reviewing the federal legislation 
on this point, all of which was repealed in 1894, whereby the manage- 
ment of such elections was left largely to the states, decided that section 
thirty-seven was intended to apply only to offenses against the operation 
of the government, as distinguished from offenses against the processes 
by which men are elected toperform such operations. But the fact that 
there was no legislation in effect dealing with such offenses would not 
be conclusive, as the term “defraud the United States” is obviously in- 
tended to cover cases where no specific statute would apply. But the 
decision may be supported on a different ground. Penal statutes are 
always to be strictly construed and never to be extended beyond cases 
where they are clearly to be intended to apply.’?. Where the action of the 
conspirators is not intended to have any direct effect on the United 
States, but is only immediately connected with state authorities; where 
it is not intended to conceal facts from the United States nor 
make misrepresentations to them, nor to induce any action by the 
government or its officials, it may well be held that the plot does 
not come within the meaning of the words “to defraud the United 
States.” 
of the currency, where such report was required by law. Curley v. United States, 
130 Fed. 1. Impersonating another at a civil service examination. United States v. 
Lonabaugh, 158 Fed. 314, 179 Fed. 476. Conspiracy to obtain land patent from 
the United States by fraud, where the patent rightfully belonged to a third party, so 
no direct pecuniary loss to government. See United States v. Stone, 135 Fed. 392; but 
cf. United States v. Crofton, 25 Fed. Cas. 680. 

3 Haas v. Henkle, 216 U. S. 462; United States v. Morse, 116 Fed. 129; cf. note 2, 
Supra. 

W hix parte Coy, 127 U.S. 731; United States v. Moseley, 238 U. S. 383; United States 
v. Wrape, 28 Fed. Cas. 780. 5 Ex parte Perkins, 29 Fed. goo. 

6 37 Sup. Ct. Rep. 407. See Recent Cases, p. 313. 


7 United States v. Morris, 14 Pet. 464. See SepGwick, STATUTORY AND CON- 
STITUTIONAL LAW, 2 ed., 280. 
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RECENT CASES 


ADMIRALTY — JURISDICTION — Tort. —A marine cable resting on the 
bottom under navigable waters and supported at each end upon the shore was 
negligently injured by a vessel. Held, that a court of admiralty has jurisdic- 
tion. The Toledo, 242 Fed. 168. 

If a tort occurs upon the high seas or navigable waters it is cognizable in 
admiralty. Locality determines jurisdiction. The Plymouth, 3 Wall. (U.S.) 20; 
Hermann v. Port Blakeley Mill Co., 69 Fed. Rep. 646. This test does not limit 
admiralty jurisdiction to purely maritime acts. A tort action might be enter- 
tained which had no maritime flavor apart from the bare fact of occurring on 
the water. Such a case has never come before the Supreme Court. See Atlantic 
Transport v. Imbrovek, 234 U.S. 52, 60. But the Circuit Court of Appeals in 
one instance has denied jurisdiction where the act did not have a maritime 
character. Campbell v. Hackfeld, 125 Fed. 696. Moreover, the established 
criterion fails to include all maritime torts by excluding injuries by a vessel to 
things on land. The Plymouth, supra; Cleveland Terminal R. Co. v. Cleveland 
S.S.Co., 208 U.S. 316. This would deny the court jurisdiction in the principal 
case. Exception to the general rule is made in case of injury to a beacon, as 
being historically an aid to navigation. The Blackheath, 195 U.S. 361. Unless 
a marine cable is made a further exception, the principal case cannot be sup- 
ported. A test based solely on the nature of the act would be more satisfactory, 
at once excluding the non-maritime and including the maritime. See 18 Harv. 
L. REV. 299. 


BILLs AND Notes — DOcTRINE OF PRICE v. NEAL — FIictiTIOUS PAYEE— 
ForRGERY OF DRAWER’S SIGNATURE AND PAYEE’S INDORSEMENT BY SAME PER- 
son. — An employee of an officer authorized to draw on the United States 
Treasury forged his master’s name as drawer, payee, and indorser to a regula- 
tion draft and cashed it at a bank, which indorsed it to defendant bank, a 
holder in due course. The United States having paid the draft, sued to compel 
repayment. Held, the United States cannot recover. United States v. Chase 
National Bank, 241 Fed. 535. 

The drawee cannot recover money paid to a holder in due course on a forged 
draft. Price v. Neal, 3 Burr. 1354. The United States, as drawee, is no excep- 
tion to this rule. United States v. New York Bank, 219 Fed. 648. The forged 
indorsement of a genuine order instrument conveys no title; therefore, the 
drawee can recover a payment made to a holder in due course who derived his 
alleged right through the forgery. Horstman v. Henshaw, 11 How. (U. S.) 177. 
This has been supported on the ground that the drawee remains liable to the 
true owner either on the instrument or for conversion. See James Barr Ames, 
“The Doctrine of Price v. Neal,” 4 Har. L. REv. 297, 307. It follows that, 
since in case of a forged indorsement of a forged draft there can be no true owner 
to hold the drawee liable, the drawee cannot compel repayment from the holder 
in due course. State Bank v. Cumbertand, etc. Trust Co., 168 N. C. 605, 85S. E. 5. 
In the principal case the court treats the instrument as not existing until the 
false indorsement and delivery; it is, therefore, similar to the original transfer 
of a forged draft, and payment to a holder in due course within the Price v. 
Neal doctrine. The pivotal feature of the case is that the same person forged 
both the drawer’s signature and the payee’s indorsement, thus proving that 
as actual drawer he knew and intended the payee to be fictitious. Therefore, 
the instrument was payable to bearer, and the indorsement immaterial, since 
the title was not derived through it, but by delivery. See BRANNAN’S NEGO- 
TIABLE INSTRUMENTS Law, sec. 9, sub-div. 3. It is the intent of the actual 
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drawer that controls the fictitious character of the payee; not the intent of the 
drawee, as erroneously stated in this case. Trust Company of America v. Ham- 
ilton Bank, 127 App. Div. (N. Y.) 515. It follows that payment having been 
made to the party entitled, the drawee cannot recover. Barilett v. Chicago 
First National Bank, 156 Ill. App. 415, 247 Ill. 490, 93 N. E. 337. 


CARRIERS — FEDERAL REGULATION — RIGHT OF COUNTERCLAIM IN ACTION 
FOR CHARGES. —In an action by an interstate carrier to recover freight 
charges, the shipper counterclaimed for damages occasioned to the freight 
during transportation. The plaintiff demurred to the counterclaim on the 
ground that it was contrary to Section 6 of the Interstate Commerce Act, 
which provides that no carrier shall “charge or demand or collect or receive 
a greater or less or different compensation . . . than the rates, fares, and 
charges which are specified” in the published schedule. (34 Stat. at L. 584.) 
Held, demurrer overruled. Pennsylvania R. Co. v. Bellinger, 166 N. Y. Supp. 
652. 

The Supreme Court has interpreted the section referred to to mean that 
the carrier cannot accept anything but currency in payment for freight. Louis- 
ville, etc. R. Co. v. Mottley, 219 U. S. 467; Chicago, etc. Ry. Co. v. U. S., 219 
U. S. 486. It has been held, therefore, that to allow a counterclaim would 
be contrary to the intention of the Act and would open the door to a renewal 
of the old methods of rebate and discrimination. Jilinois Central R. Co. v. 
Hoopes & Sons, 233 Fed. 135; Chicago, etc. Ry. Co. v. Stein, 233 Fed. 716; 
Johnson-Brown Co. v. Delaware, etc. R. Co., 239 Fed. 590. These decisions 
were based on a ruling of the Interstate Commerce Commission, since with- 
drawn, and on a number of cases involving private agreements. I. C. C. 
CONFERENCE RUuLincs, No. 48, March 10, 1908; No. 323, June 8, 1911; Louis- 
ville, etc. R. Co. v. Mottley, supra; Chicago, etc. Ry. Co. v. U. S., supra; N.Y. 
Central, etc. R. Co. v. Gray, 239 U. S. 583. While a compromise out of court 
is obviously illegal, there is no reason why the court, having all of the parties 
before it, should not combine their several disputes in one proceeding; for if 
the parties really intend to evade the Statute they can do so as easily through 
the medium of two lawsuits as they could by one. The better opinion, there- 
fore, would seem to be that the counterclaim should be allowed. Wells Fargo 
& Co. v. Cuneo, 241 Fed. 727; Battle v. Atkinson, 9 Ga. App. 488, 71 S. E. 775. 


CARRIERS — LIENS — FREIGHT PAYABLE IN ADVANCE — EFFECT OF ABAN- 
DONMENT OF VOYAGE ON LiENS. — The Appam, a British merchant vessel, 
was captured by a German man-of-war and brought to Hampton Roads. 
Restitution of ship and cargo was decreed because of a breach of American 
neutrality. The shipowners bring a libel to enforce a lien on the cargo for 
freight. By the bill of lading freight was to be considered earned upon ship- 
ment, ship or goods lost or not lost, and there was to be a lien for all charges 
whether payable in advance or not. Held, that there is no lien. The Appam, 
243 Fed. 230 (U. S. Dist. Ct., S. D., N. Y.). 

Freight payable in advance is not protected at the common law by a lien as 
a legal incident thereto. How v. Kirchner, 11 Moo. P. C. 21; Karchner v. 
Venus, 12 Moo. P. C. 361. But see CARVER, CARRIAGE OF Goons By SEA, 4 ed., 
§ 663. Hence the only lien arising in this case is a lien by express agreement 
of the parties. Kirchner v. Venus, supra. The contract of affreightment is 
abrogated when the contemplated voyage is abandoned, whatsoever the cause 
of abandonment. Sampayo v. Salter, 1 Mas. (U.S. Circ. Ct.) 43; Metcalfe v. 
Britannia Ironworks Co., 2 Q. B. D. 423. This operates to destroy the lien, and 
in the usual case would also prevent the accrual of liability. St. Enoch Ship- 
ping Co. v. Phosphate Mining Co., [1916] 2 K. B. 624; Richardson v. Young, 38 
Pa. St. 169. But where payment is to be made as in the principal case, a debt 








306 HARVARD LAW REVIEW 


arises upon shipment which survives whatever the outcome of the voyage. 
National, etc. Co. v. International Paper Co., 241 Fed. 861. Revival of the lien, 
however, depends on the existence of a new contract, express or implied from 
the circumstances, to substitute the carriage effected for that originally agreed 
upon. Caze & Richaud v. Baltimore Ins. Co., 7 Cranch (U.S.) 358; St. 
Enoch Shipping Co. v. Phosphate Mining Co., supra. As no such agreement 
can be implied in the principal case, the result seems sound. 


CARRIERS — PERSONAL INJURIES TO PASSENGERS — TEMPORARY ABSENCE 
AS AFFECTING STATUS OF PASSENGERS— Duty or Care. — Plaintiff, a 
passenger on defendant’s train, alighted at a way station to obtain breakfast. 
Upon attempting to reénter her car, she fell and was injured. The car had 
not been brought opposite the station platform. Held, that a passenger while 
off the train is owed only reasonable care, although entitled to the highest 
degree of care while riding, and that plaintiff may recover. Sellars v. Southern 
Pacific R. Co., 166 Pac. 599 (Cal.). 

Persons who alight from the conveyance of a carrier for a temporary and 
reasonable purpose are frequently said to retain their status as passengers. 
Alabama, etc. R. Co. v. Coggins, 88 Fed. 455; Tompkins v. Boston El. R. Co., 
201 Mass. 114, 87 N. E. 488. See 2 Hutcurnson, CARRIERS, § 1012. The 
distinction is often drawn, as in the principal case, between the degree of 
care owed by a carrier to its passengers in course of transportation, and that 
owed to passengers while off the conveyance. Kelly v. Manhattan R. Co., 
112 N. Y. 443, 20 N. E. 383; Moreland v. Boston, etc. R. Co., 141 Mass. 31, 
6 N. E. 225. Occasionally a carrier has been held to the highest degree of 
care in all its relations with passengers. Brackett v. Southern R. Co., 88S. C. 
447, 70S. E. 1026. See Alchison, etc. R. Co. v. Shean, 18 Colo. 368, 371, 33 
Pac. 108, 109. Opposing these are authoritative statements pronouncing 
degrees of care unscientific and impractical. Raymond v. Portland R. Co., 100 
Me. 5209, 62 Atl. 602; Milwaukee, etc. R. Co. v. Arms, 91 U.S. 489. See 6 ALB. 
L. J. 313, 314; 18 Harv. L. Rev. 536. The care exacted in any situation 
should be expressed as that care which a reasonable person would use under 
those circumstances. The amount of effort required to attain this standard 
will of course vary with the circumstances, but the result is always reason- 
able care. The distinction, which the court in the principal case attempts to 
draw, therefore, seems unsound. It would further seem that the category of 
passengers that the courts attempt to create in these cases is an unnecessary 
one, and that the result should be reached on pure tort principles. Where the 
injury is the result of a condition of the premises, and in some jurisdictions 
where it is the result of negligent management of an active force, this would in- 
volve the question of whether the plaintiff is an invitee or a mere licensee. 


ConFiicts oF LAws — Remepies — RicHTs oF ACTION — RIGHT OF A 
CONSIGNEE TO RECOVER FOR MENTAL ANGUISH CAUSED BY CARRIER’S NEG- 
LIGENCE. — The corpse of plaintiff’s brother was shipped from Kansas con- 
signed to her in Alabama. Through the negligence of defendant carrier, rain 
was allowed to fall on it at the place of delivery, and plaintiff sought damages 
for the mental anguish caused by this. Held, that she could not recover. 
Deavors v. Southern Express Co., 76 So. (Ala.) 288. 

The court goes on the theory that the injury resulted from the breach of a 
contract for interstate shipment, governed by federal laws, and that damages 
for mental anguish are not recoverable for such a breach. Western Union 
Telegraph Co. v. Hawkins, 73 So. 973; Western Union Telegraph Co. v. Brown, 
234 U. S. 542, 547. But there is no federal rule governing the elements of 
damages, and no federal common law, so the state law remains in force. 
Western Union Telegraph Co. v. Call Publishing Co., 181 U.S. 92. See 30 
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Harv. L. REv. 391. A person having no property right in the thing shipped 
may sue on the contract of shipment if he is the person with whom or for 
whose benefit the contract was made. Gratiot St. Warehouse Co. v. Missouri, 
K. &. T. R. Co., 124 Mo. App. 545, 102 S. W. 11. But a suit in tort is allowed 
to one having a general or special property right in the thing shipped even 
though he be a stranger to the contract. Schlosser v. Great Northern R. Co., 
20 N. D. 406, 127 N. W. 502. The plaintiff has at least a “ quasi-property 
right.” Larson v. Chase, 47 Minn. 307, 50 N. W. 238; Miner v. Canadian 
Pacific R. Co., 15 West. L. Rep. 161. See 28 Harv. L. REv. 322. Such 
an action is controlled by the law of the place where the cause of action arose, 
and in Alabama damages for mental anguish are recoverable. Birmingham 
Transfer & Traf. Co. v. Still, 7 Ala. App. 556, 61 So. 611. 


CONSTITUTIONAL LAw — CONSTRUCTION, QPERATION, AND ENFORCEMENT 
oF ConstITUTIONS — PowER OF ENGLISH CouRT TO DECLARE AN ACT OF 
PARLIAMENT UNCONSTITUTIONAL. — The Defense of the Realm Consolidation 
Act empowered the King in Council to “issue regulations for securing the 
public safety and the defense of the realm,” 5 Gro. V. c. 8. A regulation 
passed under this general power empowered the secretary of state to order 
the internment of any person “‘of hostile origin or association” where on the 
opinion of a competent military authority it appears expedient to do so. 
Reg. 146. Under this regulation a naturalized German was interned. He 
appealed on the ground that the regulation was unauthorized by the act 
and thus wlira vires. Held (Lord Shaw of Dunfermline, dissenting) that the 
regulation was authorized by the act. Rex v. Halliday, [1917] A. C. 26r. 

For a discussion of this case, see NOTES, p. 296. 


CONSTITUTIONAL LAw — EQUAL PROTECTION OF THE LAws — ACTION TO 
ENJOIN THE ENFORCEMENT OF TAXATION UNDER AN UNEQUAL ASSESSMENT. — 
The Constitution of Kentucky provided for the uniform taxation of all prop- 
erty, both corporate and individual, according to its fair cash value. Taxable 
property in general, however, was assessed at sixty per cent of actual values, 
while the defendants, constituting the Board of Valuation and Assessment, 
systematically and intentionally assessed the property of the plaintiff corpora- 
tion at seventy-five per cent of its actual value. There being no diverse citizen- 
ship the jurisdiction of the federal courts was invoked under the equal protection 
provision of the Fourteenth Amendment. Held, that the acts complained of 
violated the Kentucky Constitution, and that an injunction should be granted. 
Greene, Auditor, v. Louisville, etc. R. Co., 1917, U. S. Sup. Ct. Off. § 617. 

The requirement of the Fourteenth Amendment that the states shall not 
deny the equal protection of the laws to any persons extends to the levying of 
taxes. See WILLOUGHBY, CONSTITUTIONAL LAW OF THE UNITED STATES, § 270. 
A sporadic case of inequality will not constitute a violation of the provision. 
Supervisors v. Stanley, 105 U.S. 305. See Coulter v. Louisville, etc. R. Co., 196 
U.S. 599, 609. But if the discrimination is persistent and systematic, though 
not sanctioned by the courts of the state, it will be reviewable in the federal 
courts. Raymond v. Chicago Traction Co., 207 U.S. 20; Home Tel. & Tel. Co. v. 
Los Angeles, 227 U.S. 278. Because the sovereign may not be sued, the suit 
will be against the administrative officials. See GUTHRIE, THE FOURTEENTH 
AMENDMENT, 176. For the purposes of jurisdiction under the Fourteenth 
Amendment, however, their acts are regarded as the acts of the state, whose 
agents they are. Chicago, etc. R. v. Chicago, 166 U. S. 226; Raymond v. Chi- 
cago Traction Co., supra. Whether the state does not thus become the actual 
party defendant must be determined by a consideration of the entire record. 
Ex parte Young, 209 U. S. 123. For unless the nominal defendants could be 
held liable independently and individually the suit could not be maintained. 
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Hagood v. Southern, 117 U.S. 52; In re Ayres, 123 U.S. 443. But it is imma- 
terial whether they administer an unconstitutional law, or tortiously administer 
a valid one. Truax v. Raich, 239 U. S. 33; Raymond v. Chicago Traction Co., 
supra. Where the federal question raised is not merely colorable the federal 
court acquires jurisdiction, and can decide the case on state questions. Nor 
will it lose its jurisdiction of the case by omitting to decide the federal question, 
even when upon the state questions relief could be had in the state courts. 
Siler v. Louisville, etc. R. Co., 213 U. S. 175; Michigan Central R. v. Vreeland, 
227 U.S. 509; Louisville Trust Co. v. Stone, 107 Fed. 305. In the principal case 
the plaintiff was entitled under the state laws and constitution to the relief 
sought. Cummings v. Merchants Nat. Bank, 101 U.S. 153; Taylor v. Louisville, 
eic. R. Co., 88 Fed. 350. The jurisdiction of the court being established, there- 
fore, there could be no dispute as to the propriety of the injunction. See 1 Fos- 
TER, FEDERAL PRACTICE, 5 ed., 325, note 25. 


CONSTITUTIONAL Law — Powers OF LEGISLATURE — IMPLIED POWERS — 
AUTHORIZATION OF NATIONAL BANKS TO Act AS ExEcuTOR. — The Federal 
Reserve Act provides that the Federal Reserve Board may “grant by special 
permit to national banks applying therefor, when not in contravention of 
state or local law, the right to act as trustee, executor, administrator or regis- 
trar of stocks and bonds” (38 Stat. at L. 251, 253, c. 6). Held, that the act is 
constitutional. First National Bank v. Fellows, 37 Sup. Ct. Rep. 734. 

The general doctrine that Congress may properly authorize national banks 
to carry on such functions as are necessary to their existence as efficient gov- 
ernmental agencies must be accepted as firmly established. Osborn v. Bank, 
9 Wheat. (U. S.) 738. Cf. Legal Tender Cases, 12 Wall. (U. S.) 457; United 
States v. Marigold, 9 How. (U. S.) 560. In the principal case the court inter- 
prets and extends this doctrine to permit the exercise by national banks, under 
federal authorization alone, of any functions necessary to enable them “effec- 
tively to compete with state banking corporations.” And the provision in the 
statute that such right is to be granted only when not in contravention of 
state law does not weaken the force of the decision as an authority for the broad 
principle laid down. For unless such additional powers are necessary and 
proper for the effective maintenance of this federal agency they cannot constitu- 
tionally be granted at all. See Martin v. Hunter’s Lessee, 1 Wheat. (U. S.) 304, 
326; McCullough v. Maryland, 4 Wheat. (U. S.) 316, 405. And if such powers 
are necessary, state law cannot stand in the way. M’Cullough v. Maryland, 
supra; Easton v. Iowa, 188 U.S. 220; Tennessee v. Davis, 100 U. S. 257. It 
would seem, however, that some limit must exist to the power of the federal 
government to invade fields of state control through the gateway of the national 
bank. And on this ground the courts of Illinois and Michigan held the pro- 
vision unconstitutional. People v. Brady, 271 Ill. 100, 110 N. E. 864; Fellows 
v. First Nat. Bank, 159 N. W. (Mich.) 335. The power to control the dis- 
tribution of property, to determine the duties and qualifications of executors 
and administrators, has hitherto been held to lie exclusively within the juris- 
diction of the separate states. United States v. Fox, 94 U. S. 315; Brown v. 
Fletcher’s Estate, 210 U. S. 82. To admit that Congress may grant these new 
powers to national banks means also that the federal government may, if it 
pleases, control these activities to the exclusion of the states. For the private, 
as well as the public, functions of a national bank are potentially free from 
state taxation or regulation. Osborn v. Bank, supra; Farmers,’ etc. Bank v. 
Dearing, 91 U. S. 29; Davis v. Elmira Savings Bank, 161 U. S. 275; Owensboro 
Nat. Bank v. Owensboro, 173 U.S. 664. This seems to be the law in spite of a 
sound dictum by the court in the principal case that state regulations, if not 
discriminatory, would be controlling in the exercise of such business. See 
TIFFANY, BANKS AND BANKING, § 93. If these fields can thus be invaded by 
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the federal government it is doubtful whether any branch of economic life 
can permanently remain within the control of the states. The doctrine of 
Osborn v. Bank must, then, be applied with caution. Congress should be 
permitted to authorize federal agencies to engage in incidental private activi- 
ties only when clearly essential, and not when merely appropriate, to the con- 
tinued performance of their governmental functions. See Osborn v. Bank, 
supra, 861. 


CoNSTITUTIONAL LAw— THE RicHT TO VoTE— STATUTE UNCONSTI- 
TUTIONAL IN Part — WuHo may SET uP UNCONSTITUTIONALITY. — A statute 
provided that “all ballots shall be void which do not contain first-choice 
votes for as many candidates as there are offices to be filled” (1914, NEw 
Jersey Laws, 174). In accordance with this enough ballots were rejected 
to cause the defeat of the relator and the election of the respondent. The 
relator brought an information in the nature of quo warranto, contending that 
this provision was a violation of the constitutional guarantee of the right to 
vote. Held, that the court will not decide the question of constitutionality, 
for if the contested clause is unconstitutional the whole statute must fail and 
the election will be void, so the relator can have no title to the office in any 
event. Daly v. Garven, 101 Atl. 272 (N. J.). 

The clause in question would seem to be a mere regulation of the manner 
in which the right to vote is to be exercised, and therefore constitutional. 
Farrell v. Hicken, 125 Minn. 407, 147 N. W. 815. Cf. Adams v. Landsdon, 
18 Idaho 483, 110 Pac. 280. Wherever possible a court will avoid passing on 
the question of constitutionality. Sayles v. Walla Walla County, 30 Wash. 
194, 70 Pac. 256. But assuming that the clause is unconstitutional, the question 
arises whether the remainder of the statute is separable or must fall with it. 
The proper test is whether the statute with the unconstitutional part exscinded 
conforms to the legislature’s intent in passing it and may be maintained without 
that part. Spraigue v. Thompson, 118 U.S. 90; Reed v. Omnibus R. R. Co., 
33 Cal. 212. See 20 Harv. L. REv. 495. When part of an act fails, no pre- 
sumption exists in favor of the remainder. South, etc. Alabama R. Co. v. Morris, 
65 Ala. 193. See CooLEy, CONSTITUTIONAL LimiTATIONS, 248 m. But never- 
theless the decision on this point seems too strict. Cf. O’Brien v. Krenz, 36 
Minn. 136. If the whole statute falls, however, the election is void and the 
relator has no title. He cannot therefore attack the title of the respondent. 
Manahan v. Watts, 64 N. J. L. 465, 45 Atl. 813. But even if the provision is 
separable the decision of the case is probably right, as the presence on the official 
ballot of a statement that ballots not complying with an unconstitutional 
regulation would be thrown out might well be held sufficient cause for avoiding 
the election, since it would be impossible to determine what the result would 
have been but for that statement. Cf. Jones v. Glidewell, 53 Ark. 161. 


HusBAND AND WIFE — COMMUNITY PROPERTY — LIABILITY OF COMMUNITY 
PERSONALTY FOR THE TORT OF THE HusBAND. — The plaintiff sought to subject 
the community personal property to execution in order to satisfy a judgment 
for the husband’s tort, not committed in the management of the community 
property. Held, that the community personal property is not liable. Schramm 
v. Steele, 166 Pac. 634 (Wash.). 

The general principle underlying the system of community property, which 
is recognized in eight American states, is that all acquisitions of a husband and 
his wife during marriage belong beneficially to both. See BALLINGER, Commu- 
NITY PROPERTY, chap. 1; 24 Harv. L. Rev. 652. In general the community 
property is liable for the separate debts of the husband, as its management 
and disposition are vested solely in him. Davis v. Compton, 13 La. Ann. 396; 
Schuyler v. Broughton, 70 Cal. 282,11 Pac. 719; Lee v. Henderson, 75 Tex. 190, 
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12 S. W. 981. But in Washington, where a statute requires joinder by the 
wife in alienating or encumbering the realty, community real estate is not 
chargeable with the independent obligations of the husband. 1915 REM. 
CopE (Wash.), § 5918; Brotton v. Langeri, 1 Wash. 73, 23 Pac. 688. Later 
decisions have reached the same result on the more logical ground that com- 
munity realty is not liable for acts committed by the husband without the 
scope of his authority as agent of the community. Day v. Henry, 81 Wash. 
61, 142 Pac. 439; Wilson v. Stone, 90 Wash. 365, 156 Pac. 12. Prior to the 
principal case, however, like reasoning was not applied to exempt the com- 
munity personalty from liability. Powell v. Pugh, 13 Wash. 577, 43 Pac. 879. 
But the principal case puts all common property, real and personal, on the 
same basis, and rests the liablility of the community upon the rule respondent 
superior. Without changing the theory of the system this decision further 
recognizes the individuality of the married woman, and guarantees her inter- 
est more than a theoretical existence. 


ILLEGAL ContTRAcTSs — ErFEcT OF ILLEGALITY — AGREEMENT FOR RE- 
EXCHANGE OF NEGOTIABLE PAPER TO EVADE STATUTORY PROHIBITION. — The 
plaintiff bank, in order to evade the banking laws, contracted with the defend- 
ant bank to exchange a customer’s note for a note of the same amount held by 
the defendant. The notes were to be reéxchanged on demand. The note 
delivered by the defendant was worthless. Held, that the plaintiff bank was 
entitled to the return of the note or its proceeds. England v. Commercial 
Bank of New Madrid, Mo., 242 Fed. 813. 

The general rule is that the law leaves parties to an illegal transaction where 
it finds them. Holman v. Johnson, 1 Cowp. 341; Stewart v. Thayer, 170 Mass. 
560, 49 N. E. 1020. Equity, likewise, refuses to raise a resulting trust in favor 
of the settlor where an express trust for an illegal purpose has failed. In re 
Great Berlin Steamboat Co., 26 Ch. D. 616. But cf. Taylor v. Bowers, 1 Q. B. D. 
291. This rule has been severely criticized. See Woopwarp, Quasi Con- 
TRACTS, § 135. Important exceptions have been recognized. Where the offense 
is not malum in se the plaintiff has sometimes prevailed. Davies v. London, etc. 
Ins. Co., L. R. 8 Ch. D. 469. See KEENER, Quast CONTRACTS, 258. Where 
the defendant’s conduct is tainted with fraud the courts have been ready to 
find that the parties are not in pari delicto. Brown v. McIntosh, 39 N. J. L. 22; 
Thomas v. Richmond, 12 Wall. (U. S.) 349. See PERRY, TRUSTS AND TRUSTEES, 
6 ed., § 214; Pomeroy, Equity JURISPRUDENCE, 3 ed., § 403. See also 26 
Harv. L. Rev. 738. It is solely for public authority to assert the illegality 
of contracts contrary to public policy. See Union Nat. Bank v. Matthews, 
98 U. S. 621, 629. A defendant, sued by a national bank for money lent, 
cannot maintain the defense that the bank exceeded the amount permitted 
by law. Union Gold Mining Co. v. Rocky Mt. Nat. Bank, 96 U.S. 640; Bank 
of Middlebury v. Bingham, 33 Vt. 621. Where illegal contracts have been 
held void, a quasi-contractual obligation to make restitution has been enforced. 
Central Transp. Co. v. Pullman’s, etc. Co., 139 U.S. 24; Pullman’s, etc. Co. 
v. Central Transp. Co., 171 U.S. 138. But see E. H. Warren, ‘“‘ Executed Ulira 
Vires Transactions,” 23 Harv. L. REv. 495. See also 23 Harv. L. REV. 627. 
Since the statute in the principal case was intended to protect the bank’s 
depositors, the court’s decision seems desirable. 


MANDAMUS — PROCEEDINGS — TRAVERSE OF RETURN TO ALTERNATIVE 
Writ. — An alternative writ of mandamus issued to compel a corporation to 
permit inspection of its books by a stockholder. In its return the corporation 
alleged that the inspection was desired for an improper purpose. Held, that 
the return must be accepted as true and the peremptory writ denied. State 
ex rel. Linihan v. United Brokerage Co., 101 Atl. 433 (Del.). 
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At common law the court would not try the truth of a return to an alternative 
writ upon affidavits. Universal Church v. Columbia Township, 6 Oh. St. 446. 
See Manaton’s Case, T. Raym. 365. The remedy of the prosecutor was by 
an action on the case for false return or, if the rights of the public were involved, 
by criminal information. State v. Wilmington Bridge Co., 3 Harr. (Del.) 540. 
See TAPPING, MANDAMUS, 383. The statute of Anne made the return travers- 
able in cases involving municipal corporations. 9 ANNE, c. 20. A later enact- 
ment extended the same rule to all cases for mandamus. 1 WILL. IV. c. 21. 
The pleadings in mandamus became substantially like those in ordinary actions 
at law. See King v. Mayor and Aldermen of London, 3 Barn. & Ad. 255, 280. 
The statute of Anne or similar legislation forms a component part of the law 
of most of the United States. See Hico, ExTRAORDINARY LEGAL REMEDIES, 
3 ed., § 457 et seg. Even where the statute of Anne has not been recognized 
it has sometimes been held that the modern development of the writ of man- 
damus and the policy of our law against multiplicity of suits justify an over- 
turning of the dilatory and cumbersome rule of the common law. Fitzhugh v. 
Custer, 4 Tex. 391. The principal case, however, is supported by prior decisions 
in Delaware and by the weight of early authority elsewhere. McCoy v. State, 
2 Marv. (Del.) 543, 36 Atl. 81; Dane v. Derby, 54 Me. 95; Police Board v. 
Grant, 17 Miss. 77. 


MASTER AND SERVANT — ESTOPPEL — LIABILITY FOR Tort OF DEFEND- 
ANT REPRESENTING ITSELF AS EMPLOYER. — The defendant corporation turned 
over a mine which it had operated to its president. A miner employed after 
the transfer was injured. He brought suit against the defendant, reasonably 
believing it his employer. Held, that the corporation is liable. Ward v. 
Liverpool Salt and Coal Co., 92 S. E. 92 (W. Va.). 

Where the relation of master and servant does not exist in fact, there can 
be no liability predicated upon that relation unless the defendant is estopped 
to deny its existence. Estoppel must be taken to be the basis of the court’s 
holding, although the precise term does not appear. See Solomon R. Co. v. 
Jones, 30 Kan. 601, 2 Pac. 657. Estoppel raises the question whether the 
plaintiff acted upon the representation. See BicELow, EsToppet, 5 ed., 
570 et seg. It apparently was a matter of indifference to the plaintiff who 
his employer was. On the other hand, the expenses of litigation have been 
held enough to raise an estoppel. Meister v. Birney, 24 Mich. 435. This 
suggests the vexed question whether estoppel constitutes part of the cause of 
action. See Ewart, Estoppet, 187. If it does it would be difficult to say 
that the plaintiff has a cause of action at the institution of his suit, since there 
has been no change of position until that moment. Howéver that may be, 
the better rule is that the plaintiff can recover only for the damage actually 
sustained. Campbell v. Nichols, 33 N. J. L. 81. Contra, Meister v. Birney, 
supra. See Ewart, EsToppEL, 191 e¢ seg. Under this view the most that 
plaintiff could recover would be costs and attorney’s fees. 


PATENTS — INFRINGEMENT — RESTRICTION FORBIDDING USE EXCEPT WITH 
ACCESSORIES OF PATENTEE’S MANUFACTURE. — Patented motion picture- 
projecting machines were sold with license restriction that they be used only 
with films of the patentee’s manufacture. The defendant, a rival film concern, 
with notice of the restriction, leased films to users of the machines. Held, 
that such leases do not constitute contributory infringement. Motion Picture 
Patents Co. v. Universal Film Mfg. Co., 37 Sup. Ct. Rep. 416. For a discussion 
of this case, see Notes, p. 2098. 


PAYMENT — APPLICATION — PAYMENTS ON RUNNING ACCOUNT, PART OF 
WHICH IS SECURED. — Plaintiffs and defendant had a running account, on 
which advances were charged and payments credited without distinctions. 
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Plaintiffs held defendant’s mortgage for a portion of the account, but pay- 
ments made subsequent to the maturity of the mortgage debt covered a greater 
amount than the mortgage. Held, that the court would apply the payments 
to the oldest debt, and that the mortgage was therefore paid. Mayer Bros. v. 
Gewin, 76 So. 307 (Ala.). 

Failing application of the payment by the debtor at the time of payment, 
the creditor may apply it to any of several debts that he may choose. McCurdy 
v. Middleton, 82 Ala. 131, 2 So. 721; In re Lindau, 183 Fed. 608. In the ab- 
sence of such application, the court will apply the payment as it sees fit, con- 
sidering the interests of both the debtor and the creditor. Pope v. Transparent 
Ice Co., 91 Va. 79, 20 S. E. 940; see Barrett v. Sipp, 50 Ind. App. 304, 311, 
98 N. E. 310, 313. In general the application by the court is made to the oldest 
of several debts. Kloepfer v. Maher, 84 N. Y. Supp. 138. And where the 
question of priority is not raised, the more general rule of application is to the 
debt least secured. Barbee v. Morris, 221 Ill. 382, 77 N. E. 589; Gardner v. 
Leck, 52 Minn. 522, 54 N. W. 746. Where the least secured debt is not the 
oldest, it would seem that by the better view the application should be to the 
one least secured. Schuelenburg v. Martin, 2 Fed. 747; Smith v. Lewiston 
Steam Mill, 66 N. H. 613, 34 Atl. 153; Bank of New Roads v. Kentucky Refining 
Co., 27 Ky. L. R. 645, 85 S. W. 1103. But the weight of authority favors ap- 
plication to the earliest debt, on analogy to the rule in Clayton’s Case. Clay- 
ton’s Case, 1 Mer. 529, 572. Moses v. Noble, 86 Ala. 407, 5 So. 181; Worthley v. 
Emerson, 116 Mass. 374; Tapper v. New Home Sewing Machine Co., 22 Ind. 
App. 313, 53 N. E. 202. See also 21 Harv. L. REV. 623. 


RESTRAINT OF TRADE — SHERMAN ANTI-TRust LAW — RIGHT OF PRIVATE 
PARTIES TO INJUNCTION FOR VIOLATION. — Private individuals brought suit 
to enjoin concerted action to prevent the use of nonunion-made materials 
manufactured in other states. Held, that the injunction be denied. Paine 
Lumber Co. v. Neal, 37 Sup. Ct. Rep. 718. 

Equitable relief against boycotting combinations was well known in the 
absence of statute. Temperton v. Russell, [1893] 1 Q. B. 715; Barr v. Essex 
Trades Council, 53 N. J. Eq. to1, 30 Atl. 881. The Sherman Anti-Trust Act 
being “highly remedial,” expressly allows triple damages in such cases. See 26 
Stat. AT L. 209, § 7; Loewe v. Lawler, 208 U.S. 274. See 21 Harv. L. REv. 450. 
A boycott in restraint of interstate trade is now a federal question. But triple 
damages may be inadequate, if the injury is a continuing one requiring a mul- 
tiplicity of suits. In the absence of statutory prohibition, equitable relief by 
the federal courts, would seem to follow. See United States v. Detroit Timber 
and Lumber Co., 200 U. S. 321, 339. Because the Sherman Act is silent on the 
point certain cases have held that by implication injunctive relief is denied to 
private individuals. National Fireproofing Co. v. Mason Builders’ Assoc., 169 
Fed. 259. The sounder view is that there was no legislative intention to deny 
the right to injunction. Bigelow v. Calumet and Hecla Mining Co., 155 Fed. 
869, 876; Delavan v. N. Y., N. H., and Hartford R. Co., 154 App. Div. (N. Y.) 
8, 137 N. Y. Supp. 207. See THorNToN, THE SHERMAN ANTI-TrRustT ACT, 
§§ 351,427. Seealso 26 Harv. L. REv. 179. Nor does the Clayton Act establish 
a policy inconsistent with injunctions in such cases. See 38 Star. aT L. 730, 737. 
Mr. Justice Pitney, in a powerful dissenting opinion, searches in vain for any- 
thing in either the Sherman or Clayton acts denying the right of a private party 
to an injunction against a labor union. The propriety of denying this right in a 
case like the present seems doubtful, to say the least. 


STATUTE OF FRAUDS — PART PERFORMANCE — ACT REFERABLE SOLELY TO 
CONTRACT —PAYMENT OF PURCHASE-MONEY NOTE BEFORE MATurRIty. — A 
written contract for the sale of land was modified by parol agreement that 
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upon payment of a sum down and of one of the purchase-money notes before 

maturity a specific part of the land should be conveyed at once. Held, that 

= took the case out of the statute. Segers v. Williams, 93 S. E. 215 
Ga.). 

The decision might rest on statute 1910 Ga. Civ. Cope, § 4634. But the 
same result should be reached apart from statute, since there could be no new 
taking possession under the parol contract and payment of the purchase-money 
note before maturity was an act solely referable to a contract as to the land. 
Wills v. Stradling, 3 Ves. Jr. 378; Mundy v. Jolliffe, 5 My. & Cr. 167; Spear 
v. Orendorf, 26 Md. 37. Cf. Malins v. Brown, 4 N. Y. 403. In most of the 
cases of payment of money niceties of chancery pleading were invoked to 
show that the payment was solely referable to the contract. Here as the pur- 
chase-money note was in substance a part of the written contract to convey, 
which the parol agreement modified, and the note could not be paid before 
maturity without a new contract, the payment itself testifies to some new 
contract. In this respect the case is like Mundy v. Jolliffe, supra. 


STATUTES — INTERPRETATION — CONSTRUCTION OF STATUTE PUNISHING 
CoNSPIRACIES TO DEFRAUD THE UNITED STATES. — Defendants conspired to 
induce voters to vote more than once at a primary election for United States 
Senator. They were indicted under section thirty-seven of the United States 
Criminal Code for conspiring to defraud the United States. Held, that de- 
murrers to the indictments were rightly sustained. United States v. Gradwell, 
37 Sup. Ct. 407. See NOTES, p. 303. 


TRUSTS — CREATION AND VALIDITY— VALIDITY OF TRUST FOR PROMOTION 
oF ATHEISM.—In 1908 one Charles Bowman died leaving his property to 
trustees upon trust after the death 6f his wife for the Secular Society, Limi- 
ted, of London. This society was a registered company. Its chief object as 
stated in its memorandum of association was “To promote, in such ways as 
may from time to time be determined, the principal that human conduct 
should be based upon natural knowledge, and not upon supernatural belief, 
and that human welfare in this world is the proper end of all thought and 
action.” Subsidiary objects were mentioned in the memorandum, such as the 
promotion of the secularization of the state and of universal secular education 
in schools maintained by taxation, the recognition by the state of marriage 
as a purely civil contract, the repeal of Sabbatarian laws, and, finally, the 
doing of “all such other lawful things as are conducive or incidental to the 
attainment of all or any of the above objects.” The next of kin disputed the 
validity of the legacy on the ground that the objects of the society were un- 
lawful. Held (Finlay, L. C., dissenting), that the trust was lawful. Bowman 
v. Secular Society, Limited, [1917] A. C. 406. See Nores, p. 291. 


Torts — OccuPrers OF PREMISES — WILFUL INjURY TO TRESPASSERS. — 
A trespasser on premises of a street railway company was injured by coming 
in contact with an iron pole and loose wires lying on the ground as rubbish 
which had become charged with electricity. The day of the accident a car- 
shifter on the premises had been notified of the dangerous condition of the 
pole and had failed to report it to his superiors. For a long time prior to the 
accident trespassers had been passing over the company’s premises at this 
point with knowledge of the superintendent, as the car-shifter knew. Held, 
that the jury were warranted in finding wilful and wanton conduct for which 
defendant would be liable to a trespasser. Romana v. Boston Elevated Rail- 
way, 226 Mass. 532, 116 N. E. 218. 

For a discussion of this case, see NOTES, p. 295. 
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RESCISSION OF CONTRACTS: A TREATISE ON THE PRINCIPLES GOVERNING 
THE RESCISSION, DISCHARGE, AVOIDANCE, AND DISSOLUTION oF CON- 
TRACTS. By Charles Bruce Morison, one of His Majesty’s Counsel in 
New Zealand. London: Stevens and Haynes. 10916. 


This book is not a collection of cases on rescission, but a discussion of the 
fundamental principles of the subject. It is “designed more as a tool for the 
worker tharf as a supply of material.”” The author has remarked the surprise 
of the plain business man that the lawyers of the world’s greatest commercial 
communities are in continual disagreement on such everyday questions, as, 
for example, the right of a buyer under a contract for delivery by instalments 
to call off the whole transaction when the first instalment arrives short.! Con- 
sequently he tries to spell out of the leading cases a definite and satisfactory 
set of principles to guide the practising lawyer in advising on breaches of con- 
tract. Such an attitude is refreshing, and more American textbooks ought to 
be written in the same spirit rather than as mere digests of decisions. 

If the author’s purpose were successfully carried out, this would be a valuable 
book. Unfortunately the statement of his views is much less clear than in his 
two articles in the Law Quarterly Review,? of which the book is an expansion. 
We never quite discover how that instalment question should be decided. 
And although the book professes to cover the whole field of the termination of 
unperformed contractual obligations by acts of the parties, such important 
topics as avoidance for mutual mistake receive very meagre treatment.’ The 
book must be judged by its discussion of one problem, how far the default of 
one party to a contract excuses the other from further performance. 

In many respects his suggestions are sound and fruitful, as when he points 
out that this situation should be sharply distinguished from true “rescission,” 
which requires the consent of both parties;* or vigorously attacks the per- 
sistent English notion that no matter how serious A.’s default, B. must go on 
performing unless A. shows an intention to repudiate the contract; > or demon- 
strates that a court in which law and equity are fused should apply the same 
test in determining if A.’s default bars relief, whether A. seeks damages or 
specific performance subject to compensation.® 

What, then, is the true test, whether A.’s default excuses B.? The first theory, 
historically, was that the promises were independent and B. was never excused. 
If A. promised a cow and B. promised money, A. could keep the cow and get 
the money and B. would have only a cross-action for the cow. In later cases 
B. was excused if by construction of the contract A.’s performance could be 
regarded as an implied condition of B.’s promise. This doctrine Mr. Morison 
of course rejects. The question is not of conditions and precedence in time, 
but of failure of consideration.’ 

For Mr. Morison “consideration” means the consideration which makes 
B.’s promise binding, 7.e., the inducement which led B. to enter the contract. 
Consequently, he determines whether B. is excused by A.’s breach of promise 
by considering the situation at the time of the contract, — was that particular 
promise so important a part of the contract as to have been the inducement to 





1 Contrast Hoare v. Rennie, 5 H. & N. 19 with Simpson ». Crippin, L. R. 8 Q. B. 14. 

2 “The Rescission of Executory Contracts for Partial Failure in Performance,” 28 
L. Q. R. 398, 29 L. Q. R. 61. 

8 Pages 154-159. 4 Pages 5, 19. 

5 Pages 38, 30. 6 Pages xxix, 71, and note. 

7 Page 55. 
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B.? If so, a breach of that promise excuses B. It makes no difference how 
seriously A. failed, why he failed, whether he is likely to perform a little later, 
etc. The intention of the parties in contracting cannot be learned from matters 
ex post facto. Therefore the nature of the breach is irrelevant. 

Here issue must be taken. The situation at the time of the breach is much 
more decisive of B.’s action as a business man than the past events surround- 
ing the contract. This is not a problem of construction of the contract, but of 
an equitable defense for B. under the whole circumstances of the case. For ex- 
ample, A., a prima donna, agreed to sing through the season for B., an im- 
presario. She sends word she will not appear the first night. Can B. cancel 
the contract? For Mr. Morison the result will be the same whether she is 
ill or sulky or off on a spree; whether she has been faithful or irresponsible in 
the past; whether a temporary substitute can be easily obtained or a perma- 
nent diva must be engaged. Such facts are immaterial for the construction 
of the original contract, but should justly actuate B.° The language of the 
courts is undoubtedly confused, because they try to combine the succession 
of inconsistent doctrines which have been in force; but most of the results 
actually attained by the decisions harmonize with this view that the right 
to cease performance depends on the materiality of the breach, and not on 
the intention of the parties when contracting. 

Mr. Morison’s doctrine that failure of “consideration” means common-law 
consideration leads him to a still more indefensible position, that if B.’s promise 
were binding without consideration A.’s default would never excuse B. (unless 
a condition could be implied). He therefore states that the doctrine of failure 
of consideration does not exist in the Civil Law " or in covenants,” and would 
hardly exist at all if Lord Mansfield had succeeded in making written promises 
as binding as if under seal.” Yet, even when a counter-promise is unnecessary 
it may exist, and if so, all the problems as to exchange of performances would 
arise in French or German business as much as in Anglo-Saxon communi- 
ties. In fact, the doctrine of excuse by breach does prevail on the Continent of 
Europe; ™ and in the United States it extends to sealed contracts as well as 
unsealed." 

It is to be hoped that Mr. Morrison will at some future time work out his 
theories in connection with the American cases, which have developed less 
rigidly than the English. At the same time it would be helpful if he would 
illustrate his propositions by concrete examples, so that the justice of the re- 
sult might be easier to determine. 

One more question this book raises. Very light to handle, cloth-bound, re- 
sembling a history rather than the legal treatise in ponderous buckram, it 
suggests that there is no reason why law should be written as a thing apart 
from the general field of serious writing. The prospect of more monographs 
on legal topics for intelligent men of all classes, such as Odgers’ “Libel and 
Slander,”’ would be indeed alluring. 

ZECHARIAH CHAFEE, JR. 





8 Pages 58, 86 ff. 

® Poussard v. Spiers, 1 Q. B. D. 410; Bettini v. Gye, 1 Q. B. D. 183; decisions which 
Mr. Morison calis a reductio ad absurdum. 

10 Pages 12, 85. 

1 Pages 63, 66, 60. 

2 Page 60, note. 

18 “ Tependency of Mutual Promises in the Civil Law,” Samuel Williston, 13 Harv. 
.. REV. 80; French Civil Code, § 1184; German Civil Code, § 325 ff. 

4 Ballou ». Billings, 136 Mass. 307; and see Ellen v. Topp, 6 Ex. 424. 
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Criminal Sociotocy. By Enrico Ferri. Boston: Little, Brown and Company. 


To review this book fairly it is necessary to remember the background 
against which it was written. The author, the friend, and son-in-law, as well 
as the intellectual disciple of Lombroso, is above all conscious of the fierce 
storm of controversy which has gathered about his master’s work. It is a 
controversy in which quarter has been neither given nor taken. Lombroso’s 
opponents, indeed, as Aschaffenberg has well said,’ judge him rather by his 
faults than by his virtues; and in their eagerness to remember what he did 
not do, there is a real tendency to forget his solid achievement. 

All of this has left its clear trace not only on Signor Ferri’s mind, but also 
on his heart. When he sits down to write, he sees before him the men whose 
intellectual inability to appreciate Lombroso’s doctrines inspires him with 
contempt, and whose discourteous treatment of this school has moved him to 
violent rage with the inevitable result that what he has written is less a scientific 
discussion than what Burnetiére has felicitously termed a “‘discours de combat.” 
Such effort has, indeed, its own value in the present stage of criminological 
discussion. Criminology is itself so new a science that any vigorous and 
clear defense of a particular doctrine has its special use. This, at least, 
Signor Ferri has done. He clearly grasps the tenets of his school. He has a 
saving commonsense which prevents him from defending the more extreme 
views into which an over-imaginative enthusiasm sometimes led Lombroso 
himself. He has a keen, if unsympathetic, eye for the weakness of an opponent’s 
position. But it is not possible at once to attack a special thesis and to give 
an adequate general exposition of the whole subject. The treatment as a 
consequence loses proportion and perspective, simply because the spirit of 
the two inquiries are incompatible. 

Still, the book is a useful one. Particularly good are the classification of 
criminals (in which Signor Ferri clearly restates his former argument), and the 
statement of the relation between environment and crime, where recent 
research has led the author very sensibly to modify earlier and more extreme 
views. The old over-emphasis on such supposed criminal tendencies as tattoo- 
ing has largely disappeared. The whole atmosphere of the book shows a 
marked tendency to admit the tentative character of the earlier evidence 
upon which the Lombrosian theories were based. This is a great step forward. 
And the measures suggested for the improvement of criminal law and its 
administration will everywhere command general acceptance. It is a great 
pity that in this new edition Signor Ferri should not have been led to revise 
his inadequate treatment of the jury system and his advocacy of free trade 
as a causal factor in the diminution of crime. Nevertheless, one is glad to 
have in English dress a book that well represents the attitude of the most 
enlightened section of the Italian school. Artuur D. HI. 





La DéFinition pu Dror. By H. Lévy-Ullman. Paris: Larose. 


This book is interesting evidence of the renascence of legal philosophy in 
France. When, nearly twenty years ago, M. Geny emphasized in a famous 
book the need for a critical methodology, all that existed in the way of phil- 
osophic interpretation were the few' scant paragraphs on the notion of law 
which every commentator on the Civil Code threw in as a half-reluctant 
sacrifice to that unrecognized science called jurisprudence. Today the efforts 
of Geny and Demogue in one field, and Duguit and Hauriou in another, are 





1 CRIME AND REPRESSION, 1609. 
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doing nothing so much as to remake the fundamental conceptions of law; 
and the noble effort of Saleilles, particularly his great treatise on obligation, 
points the way to the kind of synthesis that is demanded. 

Professor Lévy-Ullman has written what is the introduction to a series of 
volumes on the nature of jurisprudence. He has rightly understood that the 
first task in that work is the definition of law. What he has done in the present 
volume is to pass in critical review the various theories that today hold the 
field, to demonstrate what appears in them to be inadequate, and then to 
suggest a definition of his own. Much of this critical work is admirably done. 
It is always clear and straightforward. It shows at every point wide reading, 
and a real power of presenting the facts at issue. Particularly effective is the 
criticism of the sociological school of jurisprudence as represented by philoso- 
phers like M. Gaston Richard, and lawyers like M. Tanon. It may, indeed, 
be doubted whether the work of either in fact possesses the importance attached 
to it; just as it is legitimate to doubt whether the exercises in civilian logic 
even of such able men as Aubry and Planiol really go to the root of the matter. 
It is only with the realistic studies of Geny and Duguit that French lawyers 
began adequately to realize that the sources of law might be found outside 
the Civil Code. 

But the real complaint against this volume is its total neglect of German 
work. I do not for one moment doubt that nothing in Germany surpasses 
the admirable efforts of men like Duguit and Geny and Saleilles; but no one 
can seriously attempt the study of philosophical jurisprudence and neglect the 
work of Stammler and Kantorowicz, of Ehrlich and of Gierke. I would hazard 
the opinion that Ehrlich’s discussion of the sociological basis of law is a book 
that, in the perspective of time, will take its place on the same shelf that we 
reserve for Montesquieu and Maitland. Not even the war can destroy the 
comity of science; and M. Geny admirably realized that in the noble essays 
on Kohler and Stammler and Cathrein which stand at the forefront of the 
second volume of his “Science et Technique.”’ And, similarly, however much 
one may sympathize with the contents of his last two pages, it is surely out of 
place in a scientific discussion of law. 

M. Lévy-Ullman’s own definition of law seems to me less happy than his 
criticisms. “Law,” he says, on page 146, “is the delimitation of what it is 
permitted either to do or to refrain from doing, without incurring condemna- 
tion or penalty.” It is a piece of admirable caution, but it surely néglects 
the fundamental interests involved. It tells us nothing as to the source of 
law. It does not say what body is to condemn or penalize. Would M. Lévy- 
Ullman regard a resolution of condemnation passed by a Ladies’ Dorcas 
Society upon an erring sister as an act of law? Or does he limit the path of 
law to the action of the courts? It is, of course, impossible to do justice to 
‘ this volume until we have seen what is to follow. But the hope may be ex- 
pressed that M. Lévy-Ullman will realize the need for dealing with the legal 
thought of countries other than his own, and of following out the implications 
of his theory into the vast field that it lays open before him. ee 





THE QUESTION OF THE BosPHORUS AND DARDANELLES. By Coleman Phillip- 
son and Noel Buxton. London: Stevens and Haynes. 


To say as we may that a book is “timely” is one way to cover a multitude 
of sins. The present volume, however, suffers not so much from a multitude 
of sins as from a lack of any particular virtues. It is a short study of a very 
important question, yet it might well have been shorter. Apart from the 
physical consideration of the thick paper, fine large print, generous margins, 
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and most luxurious space for the index, which make a small book look like a 
large one, there is much in it that might have been omitted. For instance, the 
larger half, the historical portion, would have been profitably curtailed if the 
authors had kept closer to their subject, the Question of the Straits, and had 
not attempted a sketch of the whole Eastern Question. Such a thing is hard 
to do well, and it has not been done well here. To be sure, it has been done 
conscientiously, with frequent reference to reassuring authorities like Herst- 
let’s map of Europe and the Cambridge Modern History, and there are few 
slips in ordinary detail; but the story as told is neither clear nor illuminating, and 
it would have been more readable if the texts of treaties had been put together 
in an appendix. An annoying fault is that the quotations from French sources, 
which make up much of the work, are given even from the same volume, some- 
times in translation, sometimes in the original. 

Part III, “Reconstruction,” is where the authors have their chance to add 
something of theirown. First, they offer us a little more history mixed with dis- 
cussion, then suggestions from miscellaneous writers, and in the last chapter of all 
we have their own view, ‘Which is the best solution?” Their answer is “In- 
ternationalization.” Perhaps they are right, provided the Turks can be elim- 
inated, which is not yet certain; but this solution to be successful will demand 
a great deal of careful thinking and planning. It may be that “to bring about 
the coéperation of states in this or that undertaking is to promote the habit of 
association;’’ (some cynics might cite the “coéperation” of Russia, Austria, and 
Prussia in the partitions of Poland as having promoted “the habit of associ- 
ation” between them), but rhetorical generalities are not enough here. The 
advantages of internationalization are indeed obvious and may almost be 
taken for granted. The thing to do is to face resolutely the many formidable 
difficulties. To indicate only a few of them: If the Straits are to be left un- 
fortified, the temptation to Russia or to her adversary to seize them at the 
outbreak, or mere threat of war, might be irresistible for sound military reasons. 
Who then is to punish the delinquent? If we go on the principle that we are 
not going to have any wars in the future, the rules for belligerent vessels pro- 
posed by Messrs. Phillipson and Buxton are needless; as it is, one is tempted 
to ask whether they would apply to submarines. Should these be allowed to 
choose their position just within the three-mile limit and then dive off in the 
direction they prefer? There are treaty provisions to insure safe passage through 
the Suez Canal in time of war as well as of peace, but does any one believe 
that today the Goeben and Breslau, if they could dodge out and get to the 
Canal, would be allowed to sail calmly through it and work their will on 
English shipping in the East? Or again, granting that other powers do not 
want to have Russia control the Straits, does the fact that in the midst of 
revolution she has accepted the principle of internationalization guarantee that 
a few years hence she will not return to what has been a natural ambition for 
centuries? Her interest in the Straits is as great as our own in the Panama 
Canal, and not unlike it, as even the Russian revolutionists have realized. 
Finally, there is the problem of how to handle the considerable population 
in and about Constantinople. Self-government would doubtless be the ideal 
plan, but owing to ages of despotic rule, intense national and religious rivalries 
and other causes, few people in the world are less prepared for it. Some sort 
of an international commission will be necessary, a cumbrous thing at the best, 
and at the worst a hotbed for troubles of all sorts. The Danube Commission, 
so often cited with praise, has to do with questions of far less complication 
and difficulty. At Tangiers, where the administration is in the hands of 
only three foreign powers, things run none too smoothly. Each additional 
country that has a finger in such a pie tends to make matters worse, and in 
Constantinople a great many would want to have their fingers in. It may 
be that these and many other difficulties can be, and will have to be, over- 
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come, but it is futile to ignore them or to waive them away with fine 
phrases. 

Messrs. Phillipson and Buxton mention with some approval Mr. Toynbee’s 
suggestion that the guardianship of the Straits should be entrusted to the 
United States as a disinterested power. We may appreciate the compliment 
without accepting the offer, noting incidentally that the same reasoning would 
apply to a Russian guardianship of the Panama Canal. 
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